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JANUARY 1947 Issue No. 1 


Editorial Comment 


Some of our members have expressed the view 
This that the cover and design of the printed pages 
Magazine of this Magazine are drab and, to say the least, 

soporific. They suggest that something be done 
about it, but that’is as far as they go. The editor pro- 
poses, therefore, to give thought to this matter during the 
coming months and would like to obtain from readers ideas 
for improvement. Some proposals might be placed before 
the Council of the Association at its next annual meeting 
and, if one is found to be satisfactory, a change might be 
made in the January 1948 issue, as that will be the first 
issue of Volume 52. In order to maintain a continuity for 
those who bind volumes, it is desirable that the length and 
breadth dimensions of the present cover and page remain 
unchanged. Any comments should be mailed to the publi- 
cation office before 3lst March 1947, and we shall be as 
pleased to hear from those desiring no change as from those 
with suggestions to offer. Provincial members of the 
Magazine and Publications Committee could assist materi- 
ally in this effort. 
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We publish in this issue a number of summaries 
Tax of Exchequer Court and Supreme Court decisions 
Matters 0n cases involving interpretation of the Income 

War Tax Act and the Excess Profits Tax Act. 
Some of these have already been sent in loose-leaf form 
to members and subscribers to our “Legal Decision Ser- 
vice”. Readers of this and subsequent issues will notice that 
during the past year there has been quite a clearing of old 
outstanding matters by the Income Tax Department and it 
is entitled to congratulations on that score. There has been 
a distinct acceleration of the average elapsed time between 
the date of assessment and the date of the hearing of dis- 
putes, but, as has been said before many times, we are ap- 
palled by the delay between the date of filing of returns and 
the date of assessment. 

The announcement of the retirement of Mr. Fraser El- 
liott and the appointment of his successor, Mr. F. H. Brown 
has not been dealt with previously in these columns because 
it came at an awkward time having in mind the printing 
schedule of this journal. We congratulate Mr. Elliott on 
his promotion and wish for Mr. Brown every success, real- 
izing fully the difficulties of his task. 

From the point of view of administration, he has two 
very important duties on which there should be much con- 
centration. The first is a hastening in the matter of assess- 
ments; the second is the matter of enforcement—the hunt- 
ing down and prosecution of the tax dodger as distinct from 
the dispute in law over the treatment of a case of fact 
agreed to by both sides. We suggest that time is wasted 
over petty matters; petty in themselves and in the aggre- 
gate. The Rutherford and Bond cases dealt with in later 
pages are typical. The principles involved are very im- 
portant to the taxpayer, but we cannot believe that in ag- 
gregate they are so important to the revenue that time 
should have been spent in selecting and carrying through 
the courts cases of this type. 

We know that there are outright evasions of tax—de- 
liberate concealment of income and failure to record trans- 
actions. The increase in issue of large denomination bank- 
notes is not without significance. That the Department 
realizes this is evidenced by the establishment of a few en- 
forcement officers at strategic points across Canada. This 
type of case is not hard to locate, but exceedingly difficult 
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to prove. It requires a large and astute staff to track 
down and successfully prosecute the deliberate evader. We 
suggest to the new Deputy-Minister that he establish con- 
centration on this phase and, if necessary, that he carry 
what he may feel are weak but prima facie cases to the 
courts in order to focus public attention on the effort and 
on the limitation of his powers in seeking evidence. We 
do not suggest what are loosely termed “star chamber” 
methods; we do, however, advocate a more accessible right 
to secure information than now exists. The honest man 
will have nothing to fear and will be rarely inconvenienced. 

As citizens, public accountants generally would welcome 
a firm policy of tax administration. Officers of the Depart- 
ment can count on our support. We believe that, in this 
matter, democratic principles have carried us so far that 
the odds against the tax department are distinctly unfair. 


Elsewhere in this issue appears a review of 
Advertising n excellent book entitled “Professional Eth- 

ics of Public Accounting”. It deals with the 
subject of advertising, amongst many others, and on this 
point it stresses the fact that over-advertising by a profes- 
sional man tends to cheapen both the man and the service 
he has to offer. At this time of year, when many of our 
minds are turned to the duty of preparation of income tax 
returns due in a month of two, we are reminded of those, not 
subscribing to any code of ethics, who flood the classified 
advertising columns of our daily papers with offers to assist 
in the preparation of tax returns. We have no quarrel 
with those who limit themselves to a simple statement of 
the fact of their availability. We do quarrel, however, 
with those who suggest that they have some peculiar quali- 
fication for this type of work and with those who quote a 
standard fee. 

To the first group we say “it just isn’t so—anyone with 
reasonable study of the provisions of the Income War Tax 
Act and the Excess Profits Tax Act, together with the legal 
decisions interpreting the wording of the Act, can prepare 
an income tax return—no one need have or can have any 
inside track to the tax assessor’. We have learned of one 
advertisement which included the words “by including full 
allowances and benefits as provided by the Income War Tax 
Act”. This suggests that others would not take these into 
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account or that there would be an attempt to exaggerate the 
ordinary meaning of the word “full”. If this were done it 
might be quite detrimental to the client. On the matter of 
fees, there are those who quote a price without regard to 
the complexities of the cases. We wonder whether they 
deliver at the quoted price. Others suggest that the fee 
will be based on the amount saved. In the first place, we 
do not admit that there can be any saving resulting from 
the valid preparation of a tax return and, in the second 
place, what is the criterion of the saving? Who sets the 
yardstick and against whom is the comparison? 

The point is that those seeking work with advertising 
of this type may be perfectly honest in their work, but is 
their advertising honest and would not they derive much 
more satisfaction through obtaining work on the strength 
of their own performance (which gets noised about by 
way of enhanced reputation) rather than by somewhat 
spurious advertising which, we venture to say, has little 
or no appeal to the honest person really in need of advice? 





ON PRINCIPLES OF ACCOUNTING 


On Principles of Accounting 


By Charles H. Langer, C.P.A. 
President and Educational Director 
Walton School of Commerce, Chicago, Illinois 


“There are more things in heaven and earth, Horatio, 
Than are dreamt of in our philosophy.’ 


RINCIPLE, discussed here in the abstract, does not have 

pragmatic value in its immediate consideration. One 
of the objectives of this writing is to emphasize the need 
of the constantly recurring consideration of the primary 
principle and its broad corollaries. 

What is this thing we call principle? What is its source, 
its power, its social significance and implications? It is 
not man-made law—whether by common law or statute or 
decree—although such law may be declaratory of and estab- 
lish a principle as a matter of law. It is not the result of 
custom or usage, although custom or usage may bring a 
principle into known being and give effect to it. 

Principle is not man-made. Its source is the source of 
all right action—God. The primary accounting principle 
may, therefore, be defined as “Of Fight action with 
regard to any accounting matter. Primary principle, as 
thus defined, is the established foundation from which are 
derived the broad governing principles, often referred to 
as guiding principles, and those specific principles applica-. 
ble to concrete cases, which have their source in, are derived 
from, and have the strength of guiding principles. As a 
necessary corollary, specific principles have the strength 
of the primary principle. It is the everyday consideration 
of specific principles, as such, which has relegated to a shad- 
owy background the foundation in which they have their 
source. The majesty, perfection and power of a principle 
should be constantly in our thought, and it should also be’ 
recognized that “principle is free from the variability and 
error natural to human cognitions and perceptions.” 

The principle or law of right action about anything has 
always existed. “Before Abraham was I am” may be used 
to state its beginning. A statement of principle by man 
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1 Notation from The New Grant White Shakespeare, Volume XIV, 
Book Lovers’ Limited Edition: “our. So the folio. The quartos have 
the poorer reading, your [which recent editors adopt].” 
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‘is merely a statement of the discovery of that which has 
(always existed. It is the same yesterday, today and to- 
morrow. It is universal—the same in China as in the 
United States. 

A principle of accounting exists at all times in its full 
power. Recognition should be accorded a principle’as a 
‘live and dynamic thing. When first discovered it has, in 
human affairs, merely a moral coercive power; when it 
becomes, by consensus, a generally accepted principle it 
takes on a coercive power with attending social and legal 
sanctions. It may truly be said of a principle—the law of 
right action—“thine is the kingdom, and the power, and 
the glory, forever.” s 
‘ Principle is eternal, absolute, immutable. The state- 
ment, sometimes made, that there has been a change in the 
principle applicable to a given condition is a misstatement. 
What should have been said is that the principle formerly 

\held to be applicable was not applicable. There can be no 
change in the principle applicable to any given condition. 

In any given set of conditions there is, on the divine 
scale of absolutes, a law of right action which expresses 
absolute perfection. There may be one or more laws of 
right action which may humanly seem applicable and there 
may be only a slight difference between the principles held 
applicable. In the consideration of complex cases eminent 
members of the profession, accounting organizations and 
accounting authorities, with sound arguments, range them- 
selves in favor of one principle or another.. Assuming that 
out of the conflict of opinions there emerges a general 
acceptance of the principle held applicable, we must still 
recognize the acceptance as a human concept of the prin- 
ciple applicable. Human concepts change, and that is why 
a principle once accepted as the one applicable may in time 
be superseded by another principle later held to be applic- 

\able. 

One need not be dismayed or troubled because he may 
not humanly know that the principle currently held applic- 
able to a given condition is the principle applicable. Civil- 
ization has progressed throughout the centuries in the 
light and needs current in its times, and while perhaps many 
faintly sensed the limitations, they perforce accepted as 
satisfactory the then knowledge. 

‘ In the field of accounting one need only review the past 
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fifty years, especially the last fifteen years, to realize how~ 
great has been the development of the concepts of account- 
ing principles. Yet during that period, accountants follow- 
ing the generally accepted accounting principles of the day 
rendered a fully acceptable service, meeting the needs as 
they were then currently considered to reflect the best 
thought. So long as the then principles were acknowledged, 
as governing and as having coercive power, they fulfilled 
their intended purpose by reason of the existing consensus. 

It was not until about thirty years ago that the mis- 
named Reserve for Sinking Fund was generally recognized 
to be a part of the surplus. If it is a principle that a bal- 
ance sheet should correctly reflect the financial condition, 
then the Reserve for Sinking Fund should always have 
been shown as part of the surplus appropriated for a par- 
ticular purpose—the correct reflection of the condition had 
always existed—but it had to be discovered. The discovery 
was made in 1910 by Seymour Walton and stated in his 
“Advanced Accounting.” 

It has been only in comparatively recent years that 
the presentation of surplus classified as earned surplus, 
appreciation surplus, and paid-in surplus became the gen- 
erally accepted practice. Similar conditions have existed 
in many cases ever since business corporations came into 
being, and the right presentation has always existed. ; 

The kind of principles we have in mind in accounting’ 
matters are not the same as the laws of the natural sciences. 
These laws are based on phenomena observed repeatedly of 
an action or like series of actions. Accounting principles 
do not result from observation of the physical; they are 
wrought out of.mental processes. The endeavor to reason 
out the principle applicable is on the basis of right action 
in relation to an accounting matter, not only with respect 
to those primarily concerned-—individuals, proprietors, 
partners, management, stockholders, and governmental 
agencies—fbut also to the public, who may be interested as , 
investors or creditors. - 

A principle does not apply itself. It must be applied.) 
The discovery of the principle applicable depends first upon 
full knowledge and recognition of the facts; the apprecia- 
tion “of their true significance (distinguishing where neces- 
sary between form and substance); upon informed and 
wise judgment; and upon objectiveness and honesty of pur- 
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‘pose,” so well stated by May.? Knowledge of the principle 
applicable, based upon the understanding of the underlying 
logic or reason which gives the principle its life, force, and 
validity, must coexist with “informed and wise judgment” 
in its application. It is such understanding and applica- 
tion that make accounting an art, and not merely the carry- 
\ing out of a theoretical process. 

It is apparent that the broad governing principles are 
few and sweeping in their general application, and are 
the foundation of the principles applicable to particular 
conditions. 

The following are stated as some of the broad governing 
principles: 

Differentiation between capital and income (revenue, 

less costs and expenses) 

Cost as the ultimate basis in the allocation of used or 

expired values 

Provision for unrealized and contingent losses 

Reasonableness and consistency in the allocation of 

costs, of revenues, and of expenses 

Full disclosure of essential data as to valuation of 

assets, allocation of costs, revenue, and expenses 

Notation of changes of bases of accounting, and the 

resultant effect 

Full disclosure of equity interests 

Statement of quasi-reorganization and continuing dis- 

closure, as required 

Preparation of operating and financial statements on 

the basis of a going concern. 

The foregoing must be considered in relation to what 
they imply and their possible effect upon each other. 

In the field of the application of principles to particular 
conditions there is great need of a formal authoritative 
body of opinion. A statement of accounting principles held 
applicable to the everyday run of accounting matters and 
to some of the more complex situations may be found in 
such promulgations as Examination of Financial State- 
ments?, Accounting Principles Underlying Corporate Fin- 


2 George O. May—Improvement in Financial Accounts. Journal of 
Accountancy, May 1937. 
%American Institute of Accountants. 
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ancial Statements‘, A Statement of Accounting Principles’, 
Accounting Research Bulletins’, Introduction to Corporate 
Accounting Standards’, Accounting Releases issued by the 
Securities and Exchange Commission, and in articles by 
members of the accounting profession. 

It is in the area of controversial accounting matters, \ 
and in complex situations which have arisen in the past and 
which will continue to arise in the future, that the need 
for a formal authoritative body of opinion is most urgent. 
There are many accounting matters about which there is 
a lack of unanimity of opinion as to the principle applicable. 
The accounting journals and accounting associations pro- 
nouncements contain discussions pro and con in regard to 
the accounting principles applicable to particular facts, and 
there is often a decided variance of opinion among mem- 
bers of the profession and also among those in high au- 
thority in accounting matters. Out of these conditions , 
there arises the necessity for the development of pro- 
nouncements in specific cases which “will include full dis- 
cussion of alternative practices and points of view and 
statements of reasoning by which the conclusions expressed 
are reached.’ This, as the writer understands it, is one 
of the objectives of the Department of Accounting Re- 
search of the American Institute of Accountants and the 
Research Committee of The Dominion Association of Chart- 
ered Accountants. Such pronouncements would present 
‘ actual cases, with perhaps omission of names in some in- 
stances, and also hypothetical cases involving highly con- 
troversial matters. It is hoped that the cases will, to a 
great extent, be to accountants what the reported law cases 
are to lawyers. While the accounting cases, in many in- 
stances, will not have the legal authority of reported law 
cases, the pronouncements made, together with the reason-~ 
ing by which the conclusions were reached, will, from the 
high authority of their source, not only raise the standards 
of practice in the profession, but also prove of value in 


*Executive Committee, American Accounting Association. 

SSanders, Hatfield, and Moore, sponsored by the Haskins and Sells 
Foundation. 

6Committee on Accounting Procedure, American Institute of Ac- 
coantants. 

Paton and Littleton. 

8American Institute of Accountants letter re Department of Ac- 
eounting Research. March 20, 1939. 
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moulding judicial opinions in litigated cases where account- 
ing matters are involved. 
iY A principle to be known must be expressed. The ex- 
‘pression of a principle is a statement of that principle. The 
terms “rule” and “principle” are quite commonly used as 
being interchangeable, and this practice has been the cause 
of considerable confusion. A rule in and of itself is not a 
principle. A statement, in directive form, of a principle 
to be followed may result in the establishment of a so-called 
accounting rule, but such a rule is in reality the established 
acceptance of a principle. Since the principle embodied 
in the rule is both the source of and the power underlying 
the rule, would it not be better to call such an accounting 
rule a generally accepted accounting principle? 
The following definitions of “rule” are quoted from 
Webster’s New International, Century, and New Standard 
dictionaries, respectively: 
“That which is done in conformance with a prescribed 
plan or system; uniform or established course of 
things; systematic method or practice; usual course or 
manner of procedure; ... Syn.—Regulation, law, pre- 
cept, maxim, guide, canon, order, method, direction.” 
“A form of words embodying a method for attaining 
a desired result; also, the method itself; as, the rules 
of art; especially, in arithmetic, the description of a 
process for solving a problem or performing a calcula- 
tion; also, the method itself.” 
“An authoritative direction or enactment; a prescribed 
form or order for the government of conduct or action; 
a concise direction respecting the doing or method of 
doing something.” 

‘The distinction between principle and rule has been well 

expressed by Sir Arthur Helps, British essayist: 
“There are no two words in the English langauge used 
so confusedly one for the other as the words rule and 
principle .... You can make a rule; you cannot make 
a principle; you can lay down a rule; you cannot, 
properly speaking, lay down a, principle. It is laid 
down for you. You can establish a rule; you cannot, 
properly speaking, establish a principle. You can 
only declare it. Rules are within your power, prin- 
ciples are not. Yet the mass of mankind use the words 
as if they had exactly similar meanings, and choose 
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one or the other as may best suit the rhythm of the 
sentence.” 

Along with “principle” and “rule” we find the terms 
“convention” and “practice” as a part of the accounting 
language. The Century dictionary defines convention as:, 

“A customary rule, regulation, or requirement, ... .; 
something more or less arbitrarily established, or re- 
quired by common consent or opinion;... .” 

In the “Examination of Financial Statements,” Ameri- 
can Institute of Accountants bulletin, it is stated that: 

“Accounting conventions are those practices growing 
out of, resulting from, or established by what is con- 
sidered ‘good practice’ in the accounting profession.” | 

An example of an important accounting convention is 
stated in the bulletin to be: 

“, ... that the balance sheet of a going concern shall 
be prepared on the assumption that the concern will 
continue in business. Plant assets, permanent invest- 
ments and intangibles are usually stated at cost or on 
some other historical basis without regard to present 
realizable or replacement value. .. .” 

The consideration of accounting conventions raises the 
question as to whether they are not, in some instances, akin 
to rules, and in other instances, whether their establishment 
rests upon accounting principles. 

The first:part of the foregoing quotation is held to be an 
accounting convention—and yet might it not with equal 
force be called a principle? Does it not express the right 
basis on which a balance sheet should be prepared, i.e., on 
the assumption of a going concern? The second part of 
the statement, illustrative of the first, seems to the writer 
to fall into the category of a principle. . 

The question as to whether an accounting convention 
may be called a principle rests upon the inclusion, expressed 
or implied, of an application of a principle. There are 
many conventional ways of doing things which are right- 
fully referred to as conventions, where they do not involve 
the application of a principle. There is quite a difference 
between the conventional ways of preparing British and 
American balance sheets, but the difference between the 
two methods does not involve any principle—they are 
merely two accepted concepts of presentation. In the pre- 
paration of a balance sheet, failure to classify the assets 
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and liabilities in the conventional order of fixed to current, 
or vice versa, does not do violence to an accounting prin- 
ciple, but such a balance sheet is of little value since it does 
not show the totals of the various classes of assets, liabili- 
ties and other equities. 

The term “practice” used in connection with the phrase 
“generally accepted accounting practice” may imply a con- 
sensus of action based upon “generally accepted accounting 
principles” or it may be merely a method of doing some- 
thing that does not involve a principle. 

The discussion here is broad in its outlines. To have 
discussed concrete and specific cases might have dimmed 
the basic objective, namely, to instill in the mind of the 
reader a recurring consideration of the primary principle, 
a constant realization that the coercive power of a specific 
principle is the same as that of the broad governing prin- 
ciple, and that a broad governing, principle,has the same 
strength as the primary principle; that the effective use of 
a principle,depends upon the understandingsof the logic 
or reason: upon which it is foundedvand upon “informed 
and wise judgment”, in its application; also, to create an 
ever-awareness, that the present doings are not fixed,as the 
law of the Medes and Persians, and that there may still be 


much that is not dreamt of in our philosophy. 


THE PROFESSIONAL ASSOCIATIONS ACT, 1947 
SASKATCHEWAN 


Nore: The following Bill is a draft of proposed legislation to be put 
before the Saskatchewan Legislature at its next session. 


194 


1. This Act may be cited as The Professional Associations Act, 
a 


2. In this Act the expression: 

1. “association” means an association, society or other organization 
governed by any Act referred to in the schedule to this Act; 

2. “board” means a board constituted under section 26 for the 
purpose of administering this Act and the regulations in relation to 
an association or associations; 

3. “council” means the council or other governing body of an 
association. 


MODIFICATION OF OTHER ACTS 


3. The Acts referred to in the schedule to this Act and all by-laws, 
rules, regulations, orders and tariffs made pursuant to any of the 
said Acts shall be read and construed subject to the provisions of this 
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Act and the regulations thereunder, and, where any provision of any 
of the said Acts, by-laws, rules, regulations, orders or tariffs are incon- 
sistent with any of the provisions of this Act or the regulations there- 
under, the inconsistent provision shall have no effect. 


LICENSES TO PRACTISE 


4. (1) Subject to the regulations, no person shall after the thirty- 
first day of December, 1947, practise or hold himself out as practising 
any of the professions mentioned in any of the Acts referred to in 
the schedule to this Act, unless he is registered with the board and 
holds a subsisting license to practice issued to him by the board. 

(2) A person who violates subsection (1) shall be guilty of an 
offence and liable on summary conviction to a fine of not less than 
$10 nor more than $500. 

5. (1) A person who is a member of an association and authorized 
to practice his profession during the year 1947 may, before the first day 
of January, 1948, or within such further time as may be allowed by 
the regulations, make application to the board for registration with 
the board as a member of the association and for a license to practise 
during the year 1948. ; 

(2) Upon receipt of such application and the prescribed license 
fee and of such evidence of good standing in the association as the 
board may require, the board shall register the applicant as a member 
of the association and issue to him a license to practise during the 
year 1948. “ 

6. Where a license is ipsued pursuant to section 5 or where pur- 
suant to the regulations any other license is issued by the board, 
the licensee shall without further authority from any person, but 
subject to the disciplinary provisions of this Act, be entitled to practise 
the profession named in the license during the year in respect of which 
the license is issued. 

EXAMINATIONS 

7. (1) The examination of candidates for admission to study or to 
practise in Saskatchewan shall be under the control of the University 
of Saskatchewan, 

(2) The Senate of the University may from time to time, after 
consultation with the council, make regulations prescribing the subjects 
of examinations and the fees payable by applicants and governing the 
conduct of examinations. 

(3) Examinations of candidates for admission to study or to prac- 
tise in Saskatchewan shall be held at times and places to be fixed 
by the Senate. 

(4) For such purpose the Senate shall, after consultation with 
the Council, appoint a board of examiners, consisting of three or five 
members, a majority of whom shall be practising members of the 
association. ; 

(5) The registrar of the university shall report the results of all 
examinations: to the board. 

(6) The Senate may, after consultation with the council, prescribe 
degrees, diplomas. certificates or other evidence of proficiency that may 
be accepted in lieu of any specified examination or all examinations. 

DISCIPLINE 

8. (1) A council may of its own motion and shall on the applica- 
tion of any person inquire into any matter of complaint against a 
member of the association where it is in substance alleged or the coun- 
cil has reasonable grounds for believing that such members have been 
guilty of: 
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(@) unbecoming. improper or discreditable conduct, whether pro- 

fessional or otherwise, as defined by the regulations; 

(b) incompetency in practising his profession; 

(c) a breach of any of the regulations or of the code of ethics 

prescribed thereby. 

(2) A council may appoint a committee, not exceeding five in 
number, for the purpose of conducting an inquiry and where a com- 
mittee is appointed the expression “council” in subsection (1) and in 
section 9 to 24 shall include such committee. 


9. Subject to the regulations, the council may make rules regulat- 
ing the procedure in making complaints to the council against members 
of the association and the hearing by the council of matters of com- 
plaint. 

10. The council may demand from any person requesting an in- 
quiry and before undertaking the same, a reasonable sum as a deposit 
to cover the necessary costs and expenses, and in case the complaint 
is found to be frivolous or vexatious the deposit may be so applied; 
otherwise the deposit shall be returned to the person making the same. 


11. The council may order to be paid out of the funds deposited 
pursuant to section 10, to any person against whom a complaint which 
is found to be frivolous or vexatious has been made, such costs as it 
deems just. 

12. The council may, in the execution of its duties under this Act, 
employ at the expense of the association such legal or other assistance 
as the council thinks necessary, and the person whose conduct is the 
subject of inquiry may be represented before the council by counsel. 

13. (1) At least one week before the holding of an inquiry by the 
council a notice shall be served upon the person whose conduct is the 
subject of inquiry. Such notice shall embody or be accompanied by 
a copy of the charges made against him or a statement of the subject 
matter of inquiry, and shall also specify the time and place for holding 
the inquiry and shall be signed by the chairman or acting chairman 
of the council or by the secretary of the association. 

(2) Service of any notice or document may be effected by regis- 
tered letter addressed to the last known place of abode or business 
of the person to be served and posted at least fifteen days before the 
date for holding the inquiry, and proof that the letter was so addressed 
and posted shall be proof of service. 

14. (1) The testimony of witnesses shall be taken under oath, 
which the chairman or acting chairman of the council is hereby auth- 
orized to administer, and there shall be full right to cross-examine and 
re-examine all witnesses called and to adduce evidence in defence and 
reply. 

(2) for the purpose of procuring the attendance and evidence of 
witnesses before the council. the Jocal registrar of the Court of King’s 
Bench in any judicial district shall, upon the application of a party 
to the inquiry or on the application of a member of the council or the 
secretary of the association, and on payment of the fees prescribed by 
rules of court, issue writs of subpoena ad testificandum or subpoena 
duces tecum; and the rules of evidence on the inquiry and the pro- 
ceedings and penalties in the case of disobedience to such writs shall 
be the same as obtained in civil cases in the Court of King’s Bench. 

15. (1) If the person whose conduct is the subject of inquiry fails 
to attend, the council may, upon proof of service of the notice above 
referred to in accordance with the provisions of this Act, which proof 
of service may be by affidavit or by statutory declaration, proceed 
with the inquiry without further notice to such person. 
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(2) In any case in which the person whose conduct is the subject 
of inquiry does not appear and the council determines to proceed in 
his absence, and in any other case with the consent in writing of that 
person, the council may, either as to the whole case or as to any 
particular fact or facts. proceed and act upon evidence by affidavit. 

16. (1) After completing its inquiry the council shall forthwith 
report in writing to the board the findings and recommendiations of 
the council together with minutes of the proceedings before the council 
and the evidence adduced and all exhibits produced or copies thereof. 

(2) The report and recommendations shall be signed by a majority 
of the members taking part in the inquiry and concurring in the report 
and recommendations. 

(3) The council shall have no disciplinary powers. 


17. (1) Upon receipt of the documents mentioned in section 16 
and after any further inquiry that it may deem necessary, or without 
further inquiry, the board may, if it finds the matter of complaint well 
founded, order that the name of the person whose conduct is under 
inquiry be struck from the register of members kept by the board or 
that his license to practise be suspended for such period as the board 
deems proper or may make such other order either on terms or other- 
wise as it deems proper. If the board holds a further inquiry the 
provisions of sections 9 to 15 shall mutatis mutandis apply. 

(2) The board may exercise the powers set out in subsection (1) 
notwithstanding that the exercise of these powers may require it to 
make findings of fact or upon questions of contract or as to the exist- 
ence of a contract as between the member of the association and his 
client or clients. 

(3) Where the facts have been found by a court of competent 
jurisdiction such findings shall be accepted by the council and the 
board. 

(4) An order made under subsection (1) shall not bind in any way 
any person not a party to the proceedings, and shall not be deemed to 
settle any civil rights as among the parties concerned in such pro- 
ceedings, including the member of the association, nor to affect the 
rights of any person other than the member of the association with 
relation to whom the inquiry has been held. 

(5) In case of an appeal from any order made by the board pur- 
suant to the powers contained in this Act, no order shall be made for 
payment of costs against the members of the board personally. 

(6) No order made under subsection (1) that a name be struck 
from the register or that a license be suspended shall be operative 
until the expiration of thirty days from the date on which the person 
affected has knowledge or notice of the order or, where within the 
said period of thirty days a notice of appeal in respect of such order 
is served upon the board, until the appeal is disposed of. 


18. (1) If, as the result of an inquiry under this Act, the license 
of any person is suspended or the name of any person is struck off 
the register, the board may order that the costs of and incidental to 
the inquiry, including the expenses of the council and the board and 
fees payable to witnesses, solicitors and counsel, or any of them, shall 
be paid by such person. 

(2) The costs shall, on payment of the fees prescribed by rules of 
court, be taxed by the local registrar of the Court of King’s Bench 
at Regina, on the King’s Bench scale, and upon his certificate execu- 
tion may issue for the taxed costs as upon a judgment in an action 
in that court. 


19. (1) A person whose name has been ordered to be struck from 


JANUARY 1947 15 


Report and 
recommenda- 
tions to 
board. 


Disciplinary 
powers of 
board. - 


Appeal. 





THE CANADIAN CHARTERED ACCOUNTANT 


the register, or whose license has been suspended under the provisions 
of this Act, may appeal from the order of the board to the Court of 
Appeal within six months from the date of the order, and the Court 
of Appeal upon the hearing of the appeal may make such order as to 
the restoration of the name so struck off, or confirming or varying 
the order, or for further inquiries by the board into the facts of the 
case, and as to costs, as shall be just. 

(2) The appeal shall be by motion, notice of which shall be served 
upon the board and such other person or persons as the Court of 
Appeal or a judge thereof in chambers may direct, and shall be founded 
upon a copy of the proceedings before the council and of the proceed- 
ings, if any, before the board, the evidence taken, the report of the 
council and the order of the board in the matter, certified by the 
secretary or a member of the board, and the board shall upon request 
of any person desiring to appeal furnish him with a certified copy of 
all proceedings, reports, orders and papers upon which the board has 
acted in making the order complained of, upon payment for the same at 
the rate of fifteen cents per folio. 

20. The name of a member of an association who has been con- 
victed of an indictable offense shall be struck off the register or his 
license shall be suspended by resolution of the board. 

21. (1) Where the name of a member of an association is struck 
off the register under the provisions of this Act all his rights and 
privileges as a member shall cease and determine; and in case his 
license is suspended he shall during the period of suspension possess 
no rights or privileges as a member. 

(2) A certificate purporting to be signed by the secretary of the 
board stating that the person named therein is registered as a member 
of the association named therein or that the name of such person has 
been struck off the register of the association named therein or that 
the license of such person has been suspended shall be received in all 
courts in the province and before all justices of the peace and others 
as prima facie evidence of the facts stated therein and of the authority 
of the person by whom the certificate purports to be signed without 
proof of the authorization of the form thereof or of the appointment 
or signature of the secretary. p 

22. (1) Upon application by a person whose name has been struck 
off the register pursuant to this Act or whose name_.has been struck off 
the roll or register of members of an association before this section 
comes into force, the board may, if in its opinion the subsequent con- 
duct of such person and the facts warrant, order that the name of such 
person be restored to or entered on the register kept by the board, 
upon such terms as to payment of money or otherwise as it deems fit. 
Where the board makes such order the secretary shall certify the 
same under his hand and deliver the certificate to the person named in 
the order and shall make a note opposite his name in the register that 
the name has been restored thereto by order of the board or shall enter 
the name on the register and. make a note opposite the name that the 
entry has been made by order of the board; provided that before being 
entitled to have his name restored to or entered on the register, such 
person shall pay to the board all arrears of fees due by him or the 
association and the board, including the fees for the period which has 
elapsed since his name was struck off the register or roll. 

(2) Notice in writing of the application shall be given by the 
person applying to such person or persons as the board may direct, 
and the persons so notified may appear in person or by counsel and 
oppose the application. 

(3) If an application under subsection (1) is refused by the board 
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the applicant may appeal from the order of the board to the Court of 
Appeal within six months from the date of the order, and the Court 
of a upon the hearing of the appeal may allow or disallow the 


<4) The appeal shall be founded upon a copy of the proceedings 
‘before the board on the application, including the past record of the 
applicant as shown by the books and records of the board or the asso- 
ciation, the evidence taken before the board and the decision appealed 
against, and in other respects the procedure on appeal shall mutatis 
mutandis be in accordance with the provisions of subsection (2) of 
section 19. 

(5) If the Court of Appeal orders that the name of the appellant 
be restored to or entered on the register, the secretary of the board 
shall proceed in accordance with the provisions of subsection (1). 

23. In all cases where it is in substance alleged that a register- 
ed student has been found guilty of professional misconduct or conduct 
unbecoming a student or a breach of any of the provisions of this 
Act, or of the regulations, all the disciplinary provisions of this Act 
with respect to the holding of inquiries, suspensions, striking from 
the -register, restoration to the register and appeals to the Court of 
Appeal shall mutatis mutandis apply. 

24. No action shall lie against the council or the board or any 
member thereof for any proceedings taken in good faith or orders 
made or enforced under the disciplinary provisions of this Act. 

25. Sections 8 to 24 shall come into force on the first day of 
January, 1948, and section 16 shall mutatis mutandis apply with re- 
spect to any inquiry then pending under any Act referred to in the 
schedule to this Act or any by-laws, rules or regulations made there- 
under. 

BOARDS OF ADMINISTRATION 


26. (1) For the proper administration of this Act and the rele- 
vant regulations there shall be a board with relation to each associa- 
tion, consisting of three members to be appointed by the Lieutenant 
Governor in Council. 

(2) Where the council of an association nominates a representa- 
tive, which it is hereby authorized to do, the Lieutenant Governor in 
Council shall appoint him as one of the members of the board relat- 
ing to the association. 

(3) The term of office of members shall be determined by the 
Lieutenant Governor in Council. 

27. (1) The Lieutenant Governor in Council may appoint a secre- 
tary to each board and may appoint one of the members of the board 
to that position. 

(2) The secretary shall keep proper records of the proceedings 
of the board and shall perform such other duties as the board may 
prescribe. 

28. The remuneration of members and secretaries shall be deter- 
mined by the Lieutenant Governor in Council and shall be payable 
out of the funds of the board. 

29. Subject to the regulations, such board may make rules govy- 
erning its own procedure. 

REGULATIONS 


30. The Lieutenant Governor in Council may make regulations 
with respect to each association. 

(a) subject to section 7, prescribing the qualifications, course and 
manner of study of students and the requirements preliminary to their 
admission as members of the association; 
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(b) prescribing the qualifications for admission of persons who 
have been entitled to practise in any place outside Saskatchewan; 

(c) granting status to students from outside Saskatchewan; 

(d) providing for registration by the board of members of the 
association and students; 

(e) prescribing the fees payable to the board upon application to 
it for admission to membership in the association or for registration 
as a student; 

(f) providing for cancellation of the registration of any person 
whose application for registration is found by the board to have been 
based upon a false or fraudulent statement, and prescribing the con- 
ditions upon which such person may be reinstated if the board 
deems fit; 

(g) providing for annual licenses, governing application theréfor 
and prescribing the fee payable to the board upon application to it 
for a license; ; 

(h) providing for striking the name of any person off the register 
of members of the association kept by the board and for suspending a 
member from practise, for failure to apply to the board for an annual 
license, and prescribing the conditions upon which he may be re- 
instated if he obtains an annual license; 

(i) prescribing the maximum fees chargeable by licensees for pro- 
fessional services; . 

(j) governing the conduct of members and students and pre- 
scribing a code of ethics for members and students; 

(k) defining unbecoming, improper or discreditable conduct, for 
the purpose of this Act; 

(1) governing the procedure of the council and the board; 

(m) governing the application of moneys received by the board; 

(n) governing the keeping of records of al’ moneys received and 
disbursed by the board, providing for the de sit of moneys received 
in chartered banks to be designated by the Fb.vuvincial Treasurer, and 
governing the signing of cheques by the board; 

(o) prescribing penalties for the violation of the regulations; 

(p) generally for the purpose of carrying out the provisions of 
this Act according to their true intent. 

31. All regulations made under this Act shall be published in the 
Saskatchewan Gazette and shall take effect upon the date of such 
publication or upon such later date as may be designated in the 
regulations and shall, subject to section 32, have the same force and 
effect as if herein enacted. 

32. Every regulation made under this Act shall be laid before the 
Legislative Assembly within fifteen days after it is made if the 
Legislative is then sitting or, if the Legislative Assembly is not then 
sitting, within fifteen days after the commencement of the next en- 
suing session thereof, and if the Legislative Assembly resolves that 
it be annulled it shall cease to have effect, but without prejudice to 
its previous operation or anything duly done or suffered thereunder or 
any offence committed or any penalty or punishment incurred. 


SCHEDULE 
(Section 3) 
The Legal Profession Act 
The Medical Profession Act 
The Saskatchewan Land Surveyors Act 
The Chartered Accountants Act 
The Saskatchewan Architects Act 
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The Engineering Profession Act 
The Dental Profession Act 

The Pharmacy Act 

The Registered Music Teachers Act 
The Registered Nurses Act 

The Saskatchewan Embalmers Act 
The Optometry Act 

The Drugless Practitioners Act 
The Chiropractic Act, 1943 

The Osteopathic Practice Act, 1944 
The Physical Therapists Act, 1945 
The Chiropody Profession Act, 1943 
The Veterinary Association Act 
The Agrologists Act, 1946. 


Taxable Income In Canada 


By Philip F. Vineberg, M.A., B.C.L. 
Montreal, P.Q. 


ee income in Canada is a broad subject. If I 
had to pay a tax based on the number of words uttered 
tonight—Mr. Ilsley’s failure to impose such a tax appears 
to spring from the premise that an after-dinner speech is 


neither a necessity nor a luxury nor a source of profit— 
then I would be tempted to reduce the assessment on the 
title twenty-five per cent by speaking only on “Income 
in Canada”. Income and taxable income are popularly— 
or unpopularly—regarded as identical. Indeed, I can 
imagine a harassed taxpayer enmeshed in a struggle with 
his T.1 Forms muttering: “If there is any income which 
is not taxable I’d like to hear about it.” To such a tax- 
payer I have only slight consolation to offer tonight. 

Moreover, there is a growing conviction that the powers 
that be not only strive to identify income and taxable in- 
come, but they seek almost to assimilate taxable income and 
tax. The offices at 400 Youville Square in Montreal and 
at Sussex Street in Ottawa are regarded as media for 
determining what income you have theoretically received 
during the year and then, by appropriate withholding 
taxes, making sure that you don’t really receive it—except 
for a thin residue to pay the butcher, the baker and Quebec- 
Hydro, née the candlestick maker. 


Adapted from a speech delivered to the Chartered Accountants 
Students’ Society of the Province of Quebec at Montreal on October 11, 
1946. 
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It has become fashionable to describe the income tax 
system by condemning it. There is a mental lag in recog- 
nizing changes just as there is a pocketbook lag in finding 
the money to meet the increased taxes. Some reductions 
from present high levels are devoutly to be hoped for and 
reasonably to be expected. But it is well to recognize that 
financially speaking the Canadian income tax system is 
a war veteran which made heroic contributions towards 
mobilizing our industrial and financial resources in the 
fight against the common enemy. There is scant prospect 
of any sudden rapid demobilization. The lessons of recent 
experiences strongly point to the conclusion that heavy 
responsibilities must continue to be shouldered by the state, 
that, in. any event, the bulging accounts payable ledger of a 
war-time economy are not liquidated by peace treaties or 
even elections, and that national prosperity and full em- 
ployment are not incompatible, to say the least, with high 
taxation. Of all types of levies, the income tax remains 
more equitable and more adaptable to the rule of ability 
to pay than the hidden or indirect taxes which are less 
cursed at but basically more obnoxious. It is time that the 
income tax officials were taken off the list of temporary 
civil servants and received into the permanent family of 
our officialdom. It may, however, remain a useful lesson 
for us all if the income tax statute in Canada continues to 
be called by its baptismal name: “Income War Tax Act”. 

Measuring the growing productivity of the Canadian 
income tax system, one cannot but be impressed with the 
conclusion that the apparently unlimited absorptive capa- 
city of the Income Tax Department is matched only by a 
correspondingly high level of administrative efficiency and 
ability. I hope to be able to impart to you my own con- 
viction that no improvement in the language of the law and 
no perfection of draftsmanship can ever substitute for the 
more urgent need for maintaining and enhancing the high- 
est administrative standards in applying the Income War 
Tax Act. 

At the same time, the “hodge-podge” development of the 
Act, combined with the constant striving for more equit- 
able principles of taxation, and for plugging the loopholes 
of tax avoidance, have contributed towards creating a 
befuddling statutory enactment. Even an official of the 
Department in a public address once made reference to the 
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popular saying about the Excess Profits Tax Act: “Never 
have so many been so confused by so little written by so 
few.” While salaries, wages, rents and prices have been 
under a ceiling, there has been no ceiling on taxes or the 
supposed confusion relative thereto. The excess confusion 
arising from the Excess Profits Tax Act is simply matched 
by the “standard” or “normal” confusion inspired by the 
Income War Tax Act. Now that we are resigned to the 
conclusion that income tax is here to stay, a careful revi- 
sion and overhauling of the Act is overdue. Some recent 
Exchequer Court judgments reflect an increasing tendency 
to hew closely to the language of the Act, whatever violence 
may be done as a consequence to accepted accounting and 
business concepts. These judgments underline all the more 
the need for revision of the terms of the Statute. 

May I, however, in all fairness suggest to you that a 
good deal of the alleged confusion of the Act derives not 
so much from uncertainty as to the legal prineiples in- 
volved as from the difficulty of weighing the facts of each 
particular case in order to discern the appropriate rule of 
law that must apply. A judge once remarked that half 
the time of the courts seemed to be taken up with deter- 
mining how it is possible for two practically stationary 
automobiles to collide with each other in such a manner 
as to completely wreck both vehicles. The debate is not 
so much about the rule of law as about the facts. So it is 
with many income tax cases. — 

As the subject before us covers the very core of the Act, 
it will only be possible superficially to survey the high- 
lights—concentrating, in the main, on legal aspects of 
the problem. Perhaps you may feel that the entire Act 
could be succinctly summarized: “Everybody shall pay 
such tax as the Minister of National Revenue, in his sole, 
unlimited, unrestricted, arbitrary and unchallengeable 
authority shall consider appropriate.” Everything else in 
the Act is allegedly “for greater certainty (or perhaps, 
greater uncertainty) and without restricting the generality 
of the foregoing”. Again I would submit that, whilst it 
is desirable to define the governing principles more clearly 
and more restrictively, at least some elements of discre- 


1J. Ross Tolmie: “Excess Profits Taxation” Canadian Journal of 
Economics & Political Science, August 1941, p. 350. 
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tionary power must remain, particularly in weighing the 
facts of any case that arises. 
Taxpayers 

In determining taxable income, the first main question 
is who is taxable. First of all, those who ordinarily re- 
side in Canada. Residence is not rigidly defined in law 
as domicile would be. It connotes the usual or habitual 
abode and again places emphasis on a set of facts rather 
than a strict, easily applicable rule. Our draftsmen have 
deliberately avoided any definition. Article 2(f) of the 
Canada-United Kingdom Income Tax Agreement Act, 1946, 
does, in part, define a resident of Canada as “any person 
who is resident in Canada for the purposes of Canadian 
tax”. Who such person is is then left undefined in the In- 
come War Tax Act proper. You can take it therefore as 
axiomatic, sanctified by legal authority, that a resident of 
Canada is a resident of Canada! Because of the importance 
of analyzing the facts of each particular case, this legal 
tautology is a deliberate one. It illustrates the point I am 
trying to make. - Any attempted definition would create 
more problems than it would solve. No precise formula— 
whether it emphasizes domicile, citizenship, place of resid- 
ence, family connections or any other or all criteria—could 
satisfactorily meet the incidence of every case. 

Residence connotes one’s usual or habitual abode. A 
person may have two or more residences? The English 
cases have often been cited because the language of the 
English Act is analogous. It is doubtful if our courts would 
be inclined to go to the limit of Cooper v. Cadawalder‘. 
Mr. Cadawalder, a United States citizen, was that “rara 
avis” of the profession, one who combined the practice of 
law with the accumulation of much wealth. He leased a 
house and shooting rights in Scotland where he spent about 
two months of each year. As Mr. Cadawalder came to 
Scotland recurrently “in the pursuance of his regular habits 
of life’ he was held to be a resident of the United Kingdom 
and taxable accordingly. 

A clear affirmation of the residence rule is to be found 
in the Canadian case of Thomson v. The Minister of Na- 

2Lloyd v. Sulley, 2 Tax Cases 37. 

85 Tax Cases 101. Cf. the comments of Kerwin J. in Supreme Court 


judgment in Thomson v. Minister of National Revenue, (1946) Canada 
Tax Cases 51 at p. 54. 
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tional Revenue‘. Mr. Thomson, a Canadian citizen, went 
to Bermuda in 1923. He obtained a Bermuda passport and 
went through the formality of declaring by affidavit that 
he intended to reside permanently in Bermuda. This will 
show you the futility of some legal documents. Notwith- 
standing the declaration, he soon left Bermuda. In all 
the intervening years up to the time of the action he only 
returned on rare occasions for brief visits. Subsequently 
he built a house in New Brunswick. From the evidence, his 
main vocation, as the courts discerned it, appeared to be 
the pursuit of a golf ball. Although he lived with his 
family for part of every year in the New Brunswick house, 
it was always for less than 183 days. In time, he also 
built a home in North Carolina. The United States tax 
authorities thereupon concluded that he was resident in 
the United States. The Canadian tax authorities similarly 
declared that he was resident in Canada, and the courts 
upheld the assessment. The alleged Bermuda residence was 
characterized as “‘a pure farce”. It might have been termed 
“an impure farce”. 

Residence in Canada entails taxation even though it 
only be residence for part of the year. A serious inequity 
has been corrected by a 1946 amendment’. Prior thereto, 
a person coming to Canada, let us say in the month of 
November or December, to reside here, would be subject to 
Canadian tax for the entire income received from all 
sources during the full year. Now, however, in such a case 
the taxable income is prorated on the basis of the propor- 
tionate part of the year during which the entrant to Canada 
resided here. 

It has been held that absence from Canada to attend 
school abroad does not derogate from Canadian residence’. 

A second category of persons taxable in Canada are 
those who are not resident here but sojourn in the country 
for 183 days or more. This rule is as clear as arithmetic. 

Any person who is employed in Canada at any time 
during the year is fully taxable. The emphasis must be 
placed upon the rendering of services in Canada. If a 
Canadian company employs a non-Canadian for services 
rendered or to be rendered entirely outside of Canada, no 
tax is payable. 

4(1945) Canada Tax Cases 63. 


5Section 7A. 
6Re Sifton (1937) Dominion Law Reports. 
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Some derogation from the rule is to be found in the 
American-Canadian Reciprocal Tax Convention’. The 
United States resident working for a Canadian employer 
is not subject to tax if he remains in Canada for less than 
90 days during the year and receives less than $1,500. A 
similar exemption is granted to an American working for 
an American employer, if he remains in Canada for less 
than 183 days and receives less than $5,000. Where the 
employee renders services to the Canadian employer both 
in Canada and in the United States, then the Canadian in- 
come is prorated on the basis of the proportion of time 
spent in Canada. Thus if a United States employee of a 
Canadian corporation earning $12,000 per annum, spent 
about one month a year in Canada, it would be estimated 
that he was receiving only about $1,000 in respect of the 
Canadian services and therefore would fall under the $1,500 
exemption. This rule, of course, applies only where the 
employee concerned renders services in the United States 
or elsewhere as well and where the balance of his remunera- 
tion is in respect of such services*. The Reciprocal Agree- 
ment with the United Kingdom is simpler in this matter, 
limiting taxation to cases where the resident of the United 
Kingdom working for a United Kingdom employer, is pres- 
ent in Canada for more than 183 days. However, where 
the resident of the United Kingdom is an employee of a 
Canadian corporation, he is fully taxable.® 

Finally, the Act imposes a tax on persons carrying on 
business in Canada. Again, each case must be examined 
on its own merits. It is well-recognized that carrying on 
business in Canada is to be differentiated from carrying 
on business with Canada. A foreigner who merely exports 
merchandise to our country does not thereby carry on busi- 
ness here and is not thereby subject to taxation. Under 
the United States and the United Kingdom Reciprocal 
Agreement, industrial and commercial profits of American 
and British firms respectively are not subject to taxation 
unless a “permanent establishment” is set up in Canada. A 
permanent establishment includes branches or other fixed 
places of business but would also extend to contracting in 

7Article VII. 

8In this connection Section 6(1)(m), limiting deductibility of re- 
muneration to non-taxable non-residents to $14,000 should be borne in 


mind. 
Article IX. 
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Canada through an employee or agent established here 
who either has and exercises general authority to contract 
for his principal or has a stock of merchandise from which 
he regularly fills orders. The legal rules relating to the 
place of formation of a contract and the authorization of 
an agent to bind his principal must be borne in mind. On 
the other hand, where the conventions or other reciprocal 
agreements” do not apply, the solicitation of orders in 
Canada through an agent or employee is deemed to con- 
stitute carrying on business in Canada even though the 
contract or transaction is not completed in Canada". 
Taxable Income 

A definition of taxable income is to be found in Section 
8 of the Act. Income is not necessarily the same as receipts. 
Money received by way of a gift, or a casual receipt, un- 
related and not incidental to a trade, business, calling ser- 
vice or investment, does not give rise to taxable income. 
The money received at the end of a Saturday night poker 
match is not taxable income unless, of course, the recipient 
is in the business of playing poker. 

A distinctive feature of the Canadian Act is the exemp- 
tion of capital gains. It has often been stated that income 
is the fruit and never the tree. If you buy an acorn of a 
business for $100, incorporate it into “Trees Limited” and 
ultimately sell the shares of a mighty oak for $1,000,000, the 
profit or gain is not taxable. The realization of a capital 
asset must be distinguished from the income derived from 
the conduct of a business. A useful method of distinction 
to apply may be to differentiate the fixed capital and circul- 
ating capital of a business. Profits on the sale of circulat- 
ing capital constitute the regular income of the business. 
Profits on the sale of fixed capital constitute capital gains. 

An isolated deal will not give rise to taxable income un- 
less it is “an adventure in the nature of trade” involving 
some scheme of profit-making. In Martin v. Lowry a 
merchant who had never been connected with the linen 
business bought a considerable quantity of aeroplane linen 
from the government, and to dispose of it he advertised, 
rented offices and employed a staff. There was only one 
purchase but many sales. All the courts were agreed that 

10e.g. New Zealand. 


11Section 27A. 
1211 Tax Cases 297. 
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a scheme of profit-making had been established which 
rendered the merchant taxable. An isolated receipt which 
constitutes remuneration for services would likewise be 
taxable. Thus, in Mudd v. Collins'’, a chartered accountant 
acting as the paid secretary of a company, received a special 
commission of £1,000 for negotiating a sale. The receipt 
was held to be taxable as constituting payment for services. 
As Lord Justice Scott observed in Bean v. Doncaster 
Amalgamated Collieries Ltd.’*, the problem of distinguish- 
ing capital and income is “easily stated but not always easily 
solved”. If you sell your home at a profit, the gain is not 
taxable, but if you are a real estate dealer, the profit on sale 
of a building would constitute income from a business and 
therefore taxable. The test will not be exclusively limited 
to the number of transactions that have occurred or even 
necessarily to the recurrence of the returns—though both 
of these are important criteria. In Hudson’s Bay Company 
v. Stevens’*, the Hudson’s Bay Company was disposing, over 
a period of years, of tracts of land accruing to it after a 
settlement with the Crown in 1869. Even though many 
sales were made, the courts agreed that here was the case 
of realization by a landowner of his estate and not the case 
of a person buying and selling land for purposes of gain. 
In the language of Farwell L.J.: “It would be different if 
a landowner, an individual, entered into the business of 
buying and developing and selling land; but the case of 
the owner, whether of land or pictures or jewels, selling 
his own property, although he may have expended money 
on them in getting them up for sale, is entirely different; 
he sells as owner, not as trader’. On the other hand, in 
Thew v. The Southwest African Company Ltd.**, the sale 
of lands by an exploration and development company was 
differently viewed because the company had contemplated 
the disposal of land to settlers as part of its business. 
The high-water mark of taxability is to be found in Cali- 
fornian Copper Syndicate v. Harris'’, where a company was 
formed to acquire mines and by its charter was given 
power to sell and to promote another company for the pur- 
pose of acquisition of the mines. Although there were 
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only two sales, and both of them to the same purchaser, 
the surplus on realization was held to be taxable income. 
Considerable attention was paid to the company’s articles 
of association, and this has given rise to some dispute as 
to whether the purposes of an incorporated company can 
be divined from the letters patent of incorporation. In 
view of the judgments in such cases as Bonanza Creek Gold 
Mining Company v. The King", and in view of the remote- 
ness of the original incorporation documents from some of 
the realities of commercial life, the practice of reference to 
the company’s charter is a very dubious one, and it would 
seem far more appropriate to turn to other sources of 
analysis. The Californian Copper judgment is very hard to 
reconcile with a subsequent higher court judgment of 
Leaming v. Jones’, where a syndicate bought a rubber 
estate evidently with the intention of reselling it at a profit 
and not for investment purposes. Since it was an isolated 
transaction and not an adventure in the nature of trade, 
it was held to be non-taxable. Lord Warrington of Clyffe 
observed in the House of Lords: “The fact that the parties 
intended from the first to make a profit, if they could, does 
not in my opinion affect the question we have to determine.” 
As Viscount Dunedin expressed it: “The fact that a man 
does not mean to hold an investment may be an item of 
evidence tending to show whether he is carrying on a 
trade or concern in the nature of trade in respect of his 
investments but per se it leads to no conclusion whatso- 
ever.” The Californian Copper case had also been distin- 
guished within a year of the original judgment in Tebrau 
(Johore) Rubber Syndicate v. Farmer”, where a rubber 
estate was also acquired and resold but the gain was held 
non-taxable. The difference was in part justified because 
in this case, unlike the Californian Copper Syndicate, funds 
were available for exploitation of the development and 
the promoters actually commenced to plant a considerable 
acreage and showed an intention to work and maintain the 
property. The company prospectus was not inconsistent 
with the possibility that there was some intention to invest 
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in and exploit the property rather than to dispose of it. 
The Articles of Incorporation were not significantly differ- 
ent than those referred to in the Californian Copper case. 
While the latter judgment continues to be cited as one of 
the leading authorities on the subject”, its scope has been 
considerably delimited. 

The intended business of a company is often difficult 
to define. In the light of the subsequent trend of the stock 
market, it appears that the Economic Trust Company of 
the City of Winnipeg had a curious dispute with the Minis- 
ter of National Revenue*?. The company, while incorporat- 
ed as a trust company, did not act as an executor or admin- 
ister estates in the usual manner of trust companies, and 
contended that it dealt in mortgages, bonds and securities 
on its own account with a view to profit as a matter of gen- 
eral business. The issue revolved around losses in 1941 and 
1942 which the Department viewed as capital losses and 
therefore non-deductible from income. By 1946 the com- 
pany succeeded in convincing the Exchequer Court that it 
was engaged in the business of buying and selling securi- 
ties and that accordingly the 1941 and 1942 losses were 
deductible. One suspects that this victory in the courts 
was a Pyrrhic one as, by the same token, any gains on sale 
of securities in recent years would become taxable. 

While the exemption of capital gains which is ingrained 
in our system follows the British pattern, one may challenge 
its validity. From a social point of view, unearned income 
ought to be taxed at least as much if not more than the 
operating profits of venture enterprise and the rewards of 
personal service. In other respects, unearned income is 
more adversely treated in the Act. Taxation of capital 
gains would substantially increase revenue at a time when 
the recipients are most able to pay. To some extent, the 
exemption of capital gains has an undesirable influence in 
contributing to the concentration of economic power and the 
elimination of the smaller business. The tired individual 
businessman might as well sell out at a capital gain to the 
chain or the industrial magnate. The resale profit is non- 
taxable, while the returns of continued enterprise are heav- 
ily taxed. At least some of the extra revenue might be used 


21For a recent example, cf. Gold Coast Selection Trust Limited v. © 
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to reduce taxation in other directions to encourage ordinary 
business enterprise. No doubt the example of the United 
States could be adduced by both parties to the controversy, 
but the taxation of capital gains there has become accept- 
able as a matter of course to the business community and 
makes American students of the problem wonder why we 
or the British tolerate any alternative. 

Admittedly, taxation of capital gains would involve 
some concessions and reductions in respect of capital losses, 
although in the United States the concessions in this respect 
are comparatively meagre. The government would become 
a@ quasi-partner in stock exchange dealings as it is in gen- 
eral business enterprise. The decline in revenue would be 
accentuated during a period of depression. Tax yields 
would betray more instability, but the ups and downs would 
correspond more closely with the taxpayers’ ability to pay. 
Some foreign investment in Canada, it is argued, might 
be discouraged. But U.S. investors are subject to tax, in 
any event, in respect of capital gains wherever earned. 
Moreover, foreign, as well as domestic, investment in active 
business operations, as compared with inactive, flighty in- 
vestment holdings, would be encouraged if the income from 
a capital gains tax permitted an offsetting lowering of the 
tax on the operating earnings of business. 

Another type of income, of less importance, which is 
free from taxation, is imputed income. If you buy a home 
and because of rental regulations cannot get occupancy, the 
rental you receive from the tenant is taxable in your hands 
even though you must expend a similar sum to lease a dwel- 
ling for yourself. If you move into your home and pay no 
rent, although your investment in the home yields you a 
return, it is not taxable income as it is not deemed to be 
income received. The home-owner or others who are able 
to utilize their capital investments for their own purposes, 
receive a comparative benefit. In the case of home-owners, 
the desirability of encouraging home ownership and the 
burden of municipal taxation of homes perhaps justifies 
the exemption. 

It is interesting to note that the rule has been estab- 
lished that even the income from illicit profits is subject to 
tax. In the Minister of Finance v. Smith”® the Judicial 
Committee of the Privy Council concluded that the earnings 
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of illegal bootlegging operations would nonetheless be sub- 
ject to a tax. The quasi-partnership of the government 
extends to a claim on the earnings of the underworld. The 
same principal was followed in an English judgment of 
Mann v. Nash*‘, where the profits from the gambling opera- 
tions of an automatic machine in a public house were assess- 
ed. On the other hand, in the Irish Free State it has been 
held that illegal profits on sweepstakes do not constitute 
profits or gains within the meaning of Irish tax legisla- 
tion**. Earlier this year the United States Supreme Court 
reached the conclusion that the wages of embezzlement were 
not taxable on the grounds that the money which was 
appropriated and spent by the embezzler, now languishing 
in jail, was not really received by him as it always belonged 
to his employer**. If this judgment is taken too seriously, 
it may be a sad blow to the F.B.I. which, because of consti- 
tutional problems, has to limit itself to charging culprits 
with violation of Federal rather than State enactments. 
In the United States most crimes fall generally under the 
jurisdiction of the State government. When the notorious 
Touhey mob escaped from a penitentiary some years ago, 
shot several guards, stole an automobile, and committed 
most of the crimes in the calendar, they were finally tracked 
down by the F.B.I. The warrant of arrest of these hard- 
ened criminals charged that in their riotous escape from 
the penitentiary they had changed their address without 
notifying their local draft board! In peace time, the equiv- 
alent charge is a failure to file income tax returns, but if 
the underworld character claims that all his income is de- 
rived from embezzlement and similar operations, apparent- 
ly he may quote the Supreme Court as authority for the 
proposition that he is only the temporary custodian of funds 
which are never received by him because they never right- 
fully belonged to him. Incidentally, while illicit profits are 
taxable in Canada, it would apparently follow that where 
the culprit did not make a business of his illicit operation . 
and where there was not an adventure in the nature of 
trade, the proceeds of his skullduggery would constitute 
capital gains that are not subject to tax. 

2416 Tax Cases 523. 

25Hayes v. Duggan, (1929) Irish Reports 406. 

26Commissioner of Internal Revenue v. Wilcox, 327 U.S. 404. In 
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Receipt of insurance monies, whether for fire insurance 
in respect of stock?’, or from use of occupancy**, would be 
taxable as would all receipts by way of damages or other- 
wise “to fill a hole in income”. 

On the other hand, as exemplified by the judgment in 
the Fullerton case”, it was held that compensation of a non- 
contractual nature received in respect of loss of office is 
non-assessable. Where an important case of this nature is 
lost by a coincidence of events, an amendment to the Act 
sometimes follows. For a time receipts of this nature were 
then declared by the Act to be taxable spread out over a 
period of five years. 

The 1946 amendments eliminate this right but allow 
the recipient the option of paying the tax at the average 
tax rate applicable to his entire previous year’s income. In 
other words, the full tax is paid without placing the recipi- 
ent in a higher bracket than he would have been without 
it. 

Some types of income are taxable by virtue of their form 
and irrespective of their substance. To take one example 
—dividends. Suppose a company is capitalized with no par 
value stock and, as is permissible under the Dominion Com- 
panies Act**, 25% of the capital is distributed to the share- 
holders as dividends before the company has earned a 
penny in profits. Though the shareholder recipient may 
well protest that he is only getting his own money back, 
the form of the return necessarily makes it taxable. While 
the nature of a payment may be such as to attract taxation, 
the Act has been developed in the direction of ensuring that 
the outward form of a payment should not be a means of 
escaping taxation. Most notably is this evident in Sections 
14 to 19 dealing with the indirect distribution of surplus 
by a corporation. The flexibility of corporate finance is, 
indeed, such that no perfection of legal definition can avail 
without a perfection of administrative technique in apply- 
ing the law. 
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Personals 


Crowell, Balcom & Company, chartered accountants, 
Roy Building, Halifax, Nova Scotia, announce the admis- 
sion to partnership of Messrs. Lloyd J. Wilson, C.A., Gor- 
don L. MacKinnon, C.A., and J. Galen Vickery, C.A. 

J. Arthur L’Heureux, C.A., formerly of the Income Tax 
Division, Department of National Revenue, and Louis O. 
L’Heureux, C.A., graduate of McGill University, for sev- 
eral years in practice as a chartered accountant, announce 
the formation of a partnership for the practice of their pro- 
fession, under the firm name of L’Heureux, L’Heureux & 
Company, with offices at 5040 Park Avenue, Montreal, P.Q. 

The partners of Foster & Barrett-Lennard, chartered 
accountants, announce the return to the firm of Richard 
W. Underhill, O.B.E., C.A., from active service with the 
Royal Canadian Navy. They also announce the admission 
to partnership of Kenneth G. Clark, C.A., who has been em- 
ployed by the Dominion Income Tax Department. 

Edward I. Roll, C.A., announces that Bernard Roll, C.A., 
formerly of the Income Tax Division, Department of Na- 
tional Revenue, has become associated with him under the 
firm name of Roll and Roll, chartered accountants, Suite 
706, Drummond Building, Montreal, P.Q. 

Jean Turcot, C.A., formerly with the Income Tax De- 
partment, Montreal, announces the opening of an office for 
the practice of his profession, at 1321 St-Joseph Boulevard 
East, Montreal, P.Q. ; 

Helliwell, Maclachlan & Company, chartered account- 
ants of Vancouver, British Columbia, announce the open- 
ing of a branch in Alberta for the practice of their pro- 
fession, with temporary headquarters at 506 Leeson-Line- 
ham Block, Calgary, Alberta. William Macintosh, C.A., 
will be the resident partner. 

William F. Reid & Company, chartered accountants, 516- 
518 Lancaster Building, Calgary, Alberta, wish to announce 
that they have opened a branch office at Brooks, Alberta. 
D. C. McBride, C.A., formerly of Montreal, P.Q., will be 
the resident manager. 

Jean de Grandpre, C.A., formerly of the Income Tax 
Division, Department of National Revenue, announces the 
opening of an office for the practice of his profession at 
1821 St-Joseph Boulevard East, Montreal, P.Q. 
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Current Accounting Literature 
By Frank S. Capon, C.A., 
Montreal, P.Q. 


ESEARCH bulletin no. 8 of the National Association of 
Cost Accountants deals with accounting problems 
arising out of the wartime amortization of emergency 
facilities which are now being found to have either full or 
part value for commercial purposes. The report is purely 
factual—it consists of a review of the accounting policies 
actually adopted by 24 leading U.S. companies. While 
neither conclusions nor recommendations are included in 
the report, the thinking of the various companies leading 
up to the formation of their policies is of considerable in- 

terest. 

Budgets and Cost Control 


The lst November N.A.C.A. bulletin includes an inter- 
esting and informative article by D. B. Cauvinez on budget- 
ing and cost control. In the first instance, he calls for 
sound planning, including a good profit and loss forecast 
based on sales estimates and production standards. Cost 
control is achieved by analysis of variances from budgets, 
but the author emphasizes the need for providing foremen 
and other production employees with a bare minimum of 
paper—in particular, though, such employees should get 
prompt reports on the ratio of scrap to good product, cost 
of labour charged to non-productive activities, productive 
labour variances and similar matters. 


Systems Accounting 


Under the title “The Industrial Engineer, the Cost Ac- 
countant and Labour Standards”, J. W. Sheetz has con- 
tributed an article in the same bulletin dealing with some 
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phases of systems work which are not usually tackled by 
accountants. In particular, time and motion studies are 
outlined, leading up to the establishment of standard time 
units and their application. Job evaluation is also re- 
viewed, and there is a detailed analysis of production plan- 
ning including order analysis, instruction sheets, schedul- 
ing of work, dispatching, standards for plant and tools. 
Wage incentives and merit rating systems also come in for 
a brief analysis. 
Return to Cost Control 

A special booklet under the above heading has recently 
been issued by the National Association of Cost Account- 
ants. The three articles included in the booklet deal with 
prime costs, direct expenses, and general expenses, thus 
covering effectively the entire field of production cost con- 
trol. The booklet is most timely, being released as indus- 
try is beginning to meet some of the most pressing pent up 
demand, and to find real competition for the first time in 
years. 

Airlines Accounting 

The specialized field of airlines accounting is dealt with 
by C. G. Adams in the 15th November N.A.C.A. bulletin. 
In the U.S. the airlines and the Civil Aeronautics Board 
have co-operated to design a uniform accounting system, 
and the article outlining this system includes reproductions 
of the various standard accounting forms. 

Internal Auditing of Inventories 

G. A. Bricault and C. D. Marshall have collaborated to 
produce an excellent article on internal auditing of inven- 
tories for the same bulletin. Detailed work schedules are 
provided, and the difference between the functions of the 
accounting unit and the internal audit are clearly defined. 

Profit Measurement 

Editorially, in its issue of 16th November, “The Ac- 
countant” has struck a strong blow against certain hoary 
traditions of accounting, and in particular against the 
policy of depreciating fixed assets on historical cost bases. 
The old principle is not denied, but the editor states “sooner 
or later it would seem that the accountancy profession will 
be called upon to re-examine the basis of provisions for de- 
preciation”. This is no emotional outburst by callow youth, 
but a well-reasoned temperate editorial from one of the 
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senior bodies of our profession, and it should result in in- 
tensive consideration of this major accounting problem. 
The Auditor’s Responsibility 

I. B. McGladrey has claimed in an article in the Novem- 
ber “Journal of Accountancy”, that a very large percentage 
of audits are not sufficiently complete to meet the minimum 
requirements of the rules of professional conduct of the 
American Institute, and that opinions or certificates usually 
fail to mention the short-comings. While auditing is not 
covered by law in the U.S. to the same extent as in Can- 
ada, an equally disturbing situation may possibly exist in 
this country, thus reducing sharply the value of our audit 
certificates. Of course, this could not be said of our own 
work—or could it? 

Management Services by Public Accountants 

Both business and the accounting profession have much 
to gain through the experience of the accountant’s services 
in the management field, says C. E. Fernald in the Novem- 
ber “Journal of Accountancy” and illustrates his point with 
a very interesting article. This field of business systems, 
re-organization and analysis has hardly been touched by 


Canadian accountants, although many firms are now or- 
ganizing systems sections. Accountants can provide a 
signal service to industry by using their knowledge of office 
methods and procedures to reduce clerical costs and in- 
crease efficiency, particularly at a time when our very 
standards of living depend on this efficiency in days of 
ever intensifying competition. 


Inventory Valuation 

Outspoken and positive articles on contentious subjects 
are usually a sound basis for a knock-down fight and that 
by W. W. Bigg on “Valuation of Stock in Trade” in the 26th 
October issue of “The Accountant” should be no exception. 
The author makes several sweeping statements, including 
the following: 

1. Inventories should always be valued at cost for trad- 
ing statement purposes, but may be valued on other bases 
in the accompanying balance sheet. 

2. The unit cost method should be used for trading 
statement purposes if possible, if not, the average cost 
method should be adopted. Fifo is probably unrealistic 
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except for perishable goods, and lifo is inaccurate for ac- 
counting purposes. 

8. Where market value is used in “lower of cost or mar- 
ket value” it means selling value less selling expenses, and 
not replacement value, since no loss is incurred if selling 
prices are not below cost. 

Mr. Bigg does not mince words, and does not hesitate to 
condemn principles which have long been accepted by many 
leading and progressive accountants. This article should 
not only be read carefully by thoughtful accountants, but 
it should also be replied to publicly for the good of all of us. 

What is an Economist 


In view of the constant clashes between economists and 
accountants, many of the latter may be interested in the 
brief outline of the duties and responsibilities of economists 
reprinted in the July issue of “The Management Review”. 

Photography in Accounting 

A novel accounting system based on photographic rec- 
ords is set forth in a brief contributed article in the 2nd 
November issue of “The Accountant”. On the assumption 
that ninety per cent of business transactions are completed 
without difficulty, the system depends on an order form 
supplied to the customer, which subsequently goes back to 
him as the invoice, leaving only a microfilm record in the 
suppliers hands. All new suggestions should at least re- 
ceive serious consideration, and this one is not frivolous. 

International Affairs © 

The November issue of “The Controller” devotes a con- 
siderable amount of space to topics of widespread interest. 
Donald R. G. Cowan has contributed the first article on 
output and marketing dealing particularly with the rela- 
tionship between output and real wages, consequences of 
high costs, guaranteed wages, and other specific problems. 
International control of atomic energy is reviewed by Ches- 
ter I. Barnard, and problems of national finance are dis- 
cussed in the next article with current financial conditions 
and U.S. government financial and interest policies receiv- 
ing special attention. The final article, “Negotiating La- 
bour Contracts” by Joseph B. Burns, deals with a special 
type of responsibility with which accountants are only now 
beginning to come to grips. 





BOOK REVIEWS 


Cost Accounting in the Rubber Industry 

J. T. Bonham is the author of a detailed article on cost 
accounting in the rubber industry published in the Novem- 
ber issue of “Cost and Management”. The elements of 
cost are reviewed, and methods of handling materials, 
labour, overhead and waste are also summarized. The 
most important journal entry vouchers are also analyzed in 
some detail. 


Book Reviews 


Professional Ethics of Public Accounting. By John L. 
Carey. Published by the American Institute of Account- 
ants, 13 East 41st Street, New York 17, New York. $2.00 
US. 

Rarely has a reviewer laid down a book upon a profes- 
sional subject with such a feeling of goodwill to the author 
as was experienced by this writer after reading “Profes- 
sional Ethics of Public Accounting” by John L. Carey. He 
has written a commentary on the American Institute of 
Accountants’ “Rules of Professional Conduct” which should 
be studied by all members and students of the provincial 
institutes, and which should be recommended by them to 
their clients. 

It sets out clearly to public accountants not only the 
high ethical standards to be lived up to, but why, in the 
public and in their own interest, these standards are neces- 
sary and it explains to business men that it is against their 
own interests to encourage any lowering of these standards 
by public accountants. 

The fact that the codes of ethics of the provincial insti- 
tutes do not follow the exact form and wording of these 
rules of the American Institute is due only to the different 
conditions existing in the two countries. We, in Canada, 
have the same ideal as our friends across the border and 
it is the ideal that counts not the form in which it is re- 
duced to words. 

This reviewer would direct members’ attention particu- 
larly to the chapter on advertising and to the section en- 
titled “Listings in Directories”, (page 89), because to him 
the section entitled “Accountants—Chartered” in the yel- 
low pages of some of our Canadian telephone books have 
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always been an eye-sore. He quotes for our younger mem- 
bers a paragraph from the chapter “Professional Dignity” 
(page 68): 

“The young accountant who loses patience at hair-splitting 
distinctions in questions of professional conduct, who derides what 
seem to him the meaningless conventions of professional etiquette, 
should take a second thought. These conventions are in a large 
part what stamp him as a professional man. They are his trade 
mark, the value of which is just as real to him as the brand name 
on a famous product to the manufacturer.” 


To the business circle, chapter 1, on the Independence 
of Public Accountants, will be of much interest. The con- 
cluding words of this chapter, that the public accountant— 


“in providing accounting statements which all concerned may 
accept as disinterested expressions, based on technically sound 
procedures and experienced judgment, may serve as a kind of ar- 
biter, interpreter and umpire among all the varied interests. 
Thereby he can eliminate the necessity for costly separate in- 
vestigations by each party at interest, as well as endless doubts, 
delays, misunderstandings, and controversies which are so much 
sand in the economic machine” (page 14), 


set the keynote for nine chapters dealing with the interest 
of the public. 

Mr. Carey is well-known to our members as secretary 
of the American Institute of Accountants and managing- 
editor of the Journal of Accountancy. His assistance to 
the Association, generously given on many occasions, and 
his attendance as a welcome guest at many of our functions 
have taught us what manner of man he is. This is the type 
of book one would have expected him to write. It is a first- 
rate piece of work.—RFBT 


* * x 


The Canada Year Book 1946. The King’s Printer, Ot- 
tawa, $2.00 per copy. 

The 1946 edition of the Canada Year Book, published 
by authorization of the Hon. James A. MacKinnon, M.P., 
Minister of Trade and Commerce, is announced by the Do- 
minion Bureau of Statistics. 

The present edition continues the policy of giving such 
space as can be spared to feature articles of special im- 
portance. Such articles give additional meaning and sub- 
stance to the purely statistical and analytical material that 
constitutes the basic chapter material. The volume has an 
encyclopaedic value apart from its function as a statistical 
abstract. 
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For relaxation and complete change of scene after a 
busy day, we recommend a leisurely reading of “Of Making 
Many Books” by Roger Burlingame. This is the story of 
one hundred years of reading, writing and publishing by 
the House of Charles Scribner’s Sons and is published by 
The Scribner Press (Saunders, Toronto, $4.50). Towards 
the latter part of the book one will run across the sentence 
“The fact that books about poetry are more popular than 
poetry itself is one example”. This thought can be ex- 
panded as the book is about books and authors and pub- 
lishers. It is well documented with extracts from corres- 
pondence and is altogether a fascinating review of the rela- 
tions between authors and poets with the Scribner house. 
The author himself is the son of one of the stalwarts of the 
firm.—_RFBT 


Obituary 
The Late George Lockhart Blatch 


The Institute of Chartered Accountants of Ontario an- 
nounces with deep regret the death on 8th December 1946 


of Mr. George Lockhart Blatch. 

Mr. Blatch, who became a chartered accountant in 1895, 
took a very active interest in the early affairs of the In- 
stitute. He practised in Ottawa for many years but had 
not been active in the profession for the last fifteen years. 

It is our understanding that Mr. Blatch was the first 
chartered accountant to practice in the City of Ottawa. 

His wife predeceased him in 1935 and there are no im- 
mediate members of the family. 


PROVINCIAL NEWS 
Prince Edward Island 
The semi-annual meeting of the Institute of Chartered 
Accountants of Prince Edward Island was held in Char- 
lottetown last month. Reports of the delegates to the an- 
nual méeting of The Dominion Association of Chartered 
Accountants were heard and discussed, and a number of 
plans were finalized for Institute activities this winter. 
One new member was admitted, bringing the total to 23. 
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THE CANADIAN CHARTERED ACCOUNTANT 


LEGAL DECISIONS 
RESPECTING THE INCOME WAR TAX ACT 
OF CANADA 


LAW SOCIETY FEES 


George Frederick Daniels Bond, Appellant 
— and — 
The Minister of National Revenue, Respondent 
(The Exchequer Court of Canada, Thorson, J., 31st October 1946) 


The appellant claimed as a deduction from income for the year 
1943 the annual fees paid to the Law Society of the Province of 
Manitoba. This was disallowed by the respondent and the amount was 
added to that returned by the appellant. The decision of the respond- 
ent was then appealed to the Exchequer Court. 

Membership in good standing in the Law Society which is governed 
by the Law Society Act, R.S.M. 1940, as amended, is a prerequisite 
of the lawful practice of the profession in that province. Section 
38 of the act empowers the benchers of the Society to make rules and 
by-laws for fixing the annual fees and for suspending from practice 
any member for non-payment of such fees. 

The appellant is employed as Counsel to the Corporation of the 
City of Winnipeg and by the terms of his appointment is required 
to devote his whole time to the duties of his office and to perform such 
duties as may be prescribed by by-law. The duties as set out include 
functions that only a barrister can perform as well as those that are 
ordinarily done by a solicitor. The appellant had charge of all liti- 
gation in which the City was interested, represented the City on 
tax appeals before the courts and rendered legal opinions to the 
City Council in addition to solicitor’s work. 

One line of argument of the respondent was that the dues were 
excluded under section 6 (a), sinee the disbursement by the appellant 
was made only for the purpose of retaining his professional qualifi- 
cation so that he could earn the income but was not made for the 
purpose of earning it. It was admitted that the appellant could not 
continue to be Counsel for the City of Winnipeg without continuing 
to be a member of the Law Society of Manitoba. It was also contended 
by the respondent that, since the appellant had a salary of a fixed 
amount, there could be no deduction of any expenses from it and 
that the amount of the income being fixed, it was of itself “net” 
income and, therefore, taxable income. 

HELD: The judgment held that the fees were wholly, exclusively 
and necessarily expended for the purpose of earning income. It was 
inherent in the contractual relationship between the appellant and 
the City that the appellant would continue to be a lawyer in good 
standing since his duties could not be carried out otherwise. He 
had to pay his dues to do this and, therefore, he could not earn the 
income without paying them. In respect of the contention that the 
income, being fixed, was, therefore, “net” income, the judgment states 
that there is no justification in principle for any discrimination in 
the treatment accorded to practising lawyers and lawyers such as 
the appellant in respect of the annual fees to their law societies. In 
allowing the appeal it says in part: “In my view, it is clear that 
what is to be taxed is the annual ‘net’ profit or gain or gratuity, 
regardless of whether the profit or gain or gratuity is ‘ascertained’ 
as being one kind of income or ‘unascertained’ as being a different 
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kind. Such an interpretation is a sound grammatical one; it also 
removes the unfair discrimination of the present departmental prac- 
tice. In my judgment, an income is not necessarily net annual profit 
or gain or gratuity and, therefore, taxable income merely because 
it is a salary of a fixed amount, and there is nothing in the Income 
War Tax Act that excludes the deduction of proper disbursements 
or expenses from such fixed amount in order to determine the amount 
thereof that is taxable. 

That being so and the amount claimed by the appellant not being 
excluded from deduction by section 6(a), I am of the opinion that 
the appellant is entitled to deduct it. His‘right to do so is not 
affected by the fact that his remuneration is by way of a fixed salary 
instead of by way of fees. The appeal will, therefore, be allowed with 
costs.” ; 


Gerald S. Rutherford, Appellant 
— and — 
The Minister of National Revenue, Respondent 
(The Exchequer Court of Canada, Thorson, J., 31st October 1946) 


In this appeal the appellant, who is Legislative Counsel for the 
Province of Manitoba and Deputy Superintendent of Insurance, and 
also Insurance Counsel, contends that the income tax assessment 
levied against him for the year 1943 is erroneous in that there was 
added to the amount shown on his return the sum of $25 which he 
had paid to the Law Society of Manitoba for 1943. The legal ques- 
tions involved are similar to those in the case of Bond v. The Minister 
of National Revenue. The appellant is a qualified legal practitioner 
in the Province of Manitoba employed as the Legislative Counsel 
of the Province of Manitoba and Deputy Superintendent of Insurance 
as well as Insurance Counsel. He must have a knowledge of law 
and practice for the performance of his duties. 

The respondent claimed that the duties of the appellant were not 
set out in the Order in Council by which he was appointed; that 
there was not any requirement that he retain membership in the 
Manitoba Law Society for the performance of his duties; and that 
his duties were not those of a practising lawyer. 

HELD: It is quite true that the duties are not specified by any 
document but they are defined and well known by custom and practice 
and they are such as could only be properly performed by a member 
of the legal profession. Moreover, some of them, such as appearing 
in Court, demand good standing at the bar. The appellant is under 
the direction of the Attorney-General and performs duties that only 
a lawyer could discharge. Moreover, I am satisfied that if he did 
pot pay his Law Society annual practising fees and assessment and 
in consequence of such nonpayment were suspended and struck off 
the rolls, his carrying on of his duties would constitute unlawful 
practice of law... . It was, therefore, necessary to the lawful 
and continuous performance of his duties that he should continue 
to be a member in good standing of the legal profession; in that 
sense, continued membership in the Law Society was a condition 
of his employment for he could not otherwise perform all his duties. 

Under the circumstances, I have come to the conclusion that the 
position of the appellant in this case cannot be distinguished from 
that of the appellant in the Bond case (supra). The reasons for 
judgment in that case are, therefore, incorporated, mutadis mutandis, 
in this one; and it follows that the appeal must be allowed with costs. 
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Commentary 

cE has been customary to set out for the benefit of mem- 

bers of The Dominion Association of Chartered Account- 
ants a commentary on any legal decision which has par- 
ticular interest for the profession. The two income tax 
cases, those of Gerald S. Rutherford and George Frederick 
Daniels Bond, reported in brief above, while not of particular 
interest in the professional sphere, have a decided interest 
to many members of the Association, namely, those not 
practising their profession directly, and those who while 
practising their profession, are not partners but are in 
receipt of fixed incomes. 

The two cases cited were brought by members of the 
legal profession in Manitoba who contended that their fees 
and assessments, payable to the Law Society of their prov- 
ince, were not 

“disbursements or expenses not wholly, exclusively and 
necessarily laid out or expended for the purpose of earn- 
ing the income”. 

Mr. Justice Thorson found in their favour, mainly for the 
reason that their duties required them to practise law in 
the province and that, the profession being a closed one, no 
one could practice law unless he was a member in good 
standing of the Law Society. So far so good and one may 
presume that subject to an adverse decision on appeal, this 
finding will take care of all doctors, dentists and perhaps 
undertakers and engineers as well as lawyers, who are 
practising their profession. , 

The questions are left over, however, for decision in 
particular cases: (a) When is a member of a closed pro- 
fession not practising his profession, and (b) under what 
circumstances may a member of a profession, which is not 
a closed one, consider that his professional fees are not ex- 
cluded under Section 6(a) ? 

In our profession, question (a) will apply in the Prov- 
ince of Quebec only and presumably for the 1946 and sub- 
sequent taxation years. A curious anomaly will arise there 
in that in the framing of the Act respecting the Institute 
of Chartered Accountants of Quebec it was provided that 
certain government employees were, because of member- 
ship in other accountants’ associations at the time, entitled 
to membership in the Institute. This decision took nod re- 
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gard for the capacities held by those public servants and 
one wonders whether or not, ipso facto, they are held to be 
practising their profession. It would seem that the Min- 
ister of National Revenue might well take a view differing 
from that of His Majesty in the right of the Province of 
Quebec. In other closed professions, the question will be a 
most difficult one, and it must be left for decision in par- 
ticular cases. I have in mind, a lawyer devoting his full 
time to duties as the president of a corporation, a doctor 
acting in a similar capacity but continuing to hang his 
shingle in the front verandah of his home, an actuary 
temporarily posted as head of the investment and mortgage 
department of a life insurance company. Will it be held 
that the costs of maintaining their professional prestige do 
not qualify as exemptions under section 6(a)? And will 
it make any difference to the individual whether or not the 
fees are paid by himself? 

Question (b) applies to many of our members, this 
writer included. One can assume that in almost every case 
those members, commonly called non-practising members, 
are in that position because of, and not despite, the fact 
that they originally qualified as members. At the time of 
their separation from the practise of their profession, they 
went where persons with their qualifications were needed. 
Having made a new association, they became assimilated 
in it and I venture to say that almost none of them could 
now support an argument that the fact of his qualification 
as a member is “wholly, exclusively and necessarily” a con- 
dition precedent to his present employment. Does it make 
any difference here who pays the fees? 

We also have the case of members who are practising 
their profession, not as partners, but as employees on a 
fixed salary. In his judgment on the Bond case, Mr. Justice 
Thorson said: “It was admitted by counsel (i.e., for the 
Minister) that while the taxing authority has not allowed 
the deduction of Law Society annual fees in the case of 
practising lawyers in receipt of a salary of a fixed amount 
it has allowed such deduction in the case of those whose 
remuneration is by way. of fees: It is obvious, of course, 
that if the contention put forward by counsel is sound then 
the deduction is no more justifiable in the one case than in 
the other, for the same argument would apply to both; the 
deduction is permissible either in both cases or in neither.” 
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The matter of trade unions and closed shops also comes 
prominently into the picture. It would seem to be obvious 
that an employee in a closed shop will now be able to deduct 
his union dues and assessments. 

All in all it appears that the Minister has lost a round 
in these cases; and the appellants are to be congratulated 
on taking a risk where most would have paid and been 
surly about it. The position the Minister is in now is, how- 
ever, a most unsatisfactory one and it should be remedied 
by a further legal decision or by codification of the law. 
He has previously been able to make assessments by de- 
ciding that all men with fixed incomes are in an effective 
straightjacket. Now he has to determine whether we pay 
our professional fees because we love our professional as- 
sociations or because we might earn more or less income if 
we did not pay them. 

This writer suggests, having also in mind doubts as to 
who gets the benefit from deductions from income repre- 
sented by memberships in trade associations, that the mat 
ter of these fees be dealt with in a similar manner to de 
ductions for charitable donations or that the matter be de- 


cided on the basis of a certificate from an employer to the 
effect that he considers the membership of an employee in 
a professional or trade association as something expected 
by him in setting the amount of fixed remuneration —RFBT 


DISALLOWANCE OF EXPENSE 


Radio Oil Refineries Limited, Appellant 
—and— 
The Minister of National Revenue, Respondent 
(The Exchequer Court of Canada, Thorson, J., 11th September, 1946) 


Fred M. Sures, Max Hechter and Ben. Hechter were the principal 
founders and officers of Radio Oil Refineries Limited. Under the terms 
of employment they were to draw equal amounts of remuneration from 
the company and in addition it was provided, according to an agree 
ment dated 7th November 1933, that from and after the death of 
any one of them until 29th February 1948, the legal representatives 
of such deceased person would draw for the benefit of the widow and 
children an amount equal to one-half of the remuneration drawn by 
each of the surviving parties. Sures died on 27th December 1937 and 
the amounts paid to his widow were $2,626 for the fiscal year ending 
28th February 1940, $2,626 for the fiscal year ending 28th February 
1941, $3,235.38 for the fiscal year ending 28th February 1942. Max 
Hechter died on 11th April 1941, and the amounts paid to his widow 
were $2,881.87 for the year ending 28th February 1942. The amounts 
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stated above were disallowed for income tax purposes and assessed 
for taxation against the appellant. 

HELD: “My judgment in this matter will be very brief. Section 
6(a) of the Income War Tax Act provides that in computing the 
amount of profits or gains to be assessed a deduction shall not be al- 
lowed in respect of disbursements or expenses not wholly, exclusively 
and necessarily laid out or expended for the purpose of earning the in- 
come. I think it may be stated that it is a question of fact whether 
a disbursement or expense falls within the exclusions of section 6(a). 

In this case I have come to the conclusion of fact that the amounts 
paid to Mrs. F. Sures in each of the years 1940, 1941 and 1942, and 
to Mrs. Max Hechter in 1942, were not wholly, exclusively and neces- 
sarily laid out or expended for the purpose of earning the income, 
and that their deduction is prohibited by section 6(a). 

The appeals will be dismissed with costs.” 


Pure Spring Company Limited, Appellant 
—and— 
The Minister of National Revenue, Respondent 
(The Exchequer Court of Canada, Thorson, J., 26th August 1946) 


Two thousand dollars of the salary paid to the president and gen- 
eral manager of the appellant for each of the years 1940 and 1941 
was disallowed as a deductible expense by the Commissioner of In- 
come Tax under the authority of section 75(2) and section 6(2) of 
the Income War Tax Act, as being in excess of what was reasonable or 
normal expense for the business carried on by it. Under the authority 
of section 6(a) the Commissioner also disallowed the deduction of 
the directors’ fees of $800 paid to the president and his three sons 
as being not exclusively and necessarily laid out or expended for 
the purpose of earning the income. The amounts disallowed were 
added as taxable income to the amounts shown on the appellant’s re- 
turns. 

HELD: “Section 6(2) brings any expense within the possible pur- 
view of the Minister’s discretionary power... 

The Minister’s discretion under section 6(2) extends to a deter- 
mination both of what is reasonable or normal expense for the 
business carried on by the taxpayer and what is in excess thereof. 
The test of the correctness of the disallowance of an expense is not 
whether it is in excess of what is reasonable or normal as a matter 
of fact but whether it is in excess of what the Minister determines 
. in his discretion to be reasonable or normal. The standard of correct- 
ness is the opinion of the Minister; it is a subjective one belonging 
exclusively to him; the Court has no right, in the absence of specific 
statutory authority, to measure it by any standard of its own or by 
any objective standard such as that of the ‘ideal reasonable man’... 

The Minister’s discretion under section 6(2) is not a judicial dis- 
cretion .... 

The Minister’s discretionary determination under section 6(2) and 
the assessment made by him are quite separate and distinct operations 
in point of time and scope of substance and the Minister’s functions in 
respect of them are fundamentally different in character .... 

The assessment, as I see it, is the summation of all the factors 
representing tax liability, ascertained in a variety of ways, and the 
fixation of the total after all the necessary computations have been 
made... ; 

Under the Income War Tax Act as it stands, there is no right of 
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appeal to the Court from the Minister’s determination in his discretion 
under section 6(2) .... 

The determination of the excessiveness of all or part of an expense 
has been left by Parliament exclusively to the discretion of the Min- 
ister; it is his opinion and not that of the Court or of any one else 
that governs .... 

The Minister in making his discretionary determination under 
section 6(2) is not restricted to the same consideration as would gov- 
ern a court of law in arriving at a judicial decision; he is not con- 
fined to provable facts or admissible evidence, but may obtain his in- 
formation from any source he considers reliable; in the field exclu- 
sively assigned to him by Parliament he is as free to act as Parliament 
| ee 

Neither the opinion of the Minister nor the material on which it 
was based is open to review (by the Court) .... 

The Court may intervene only when it has been shown that the 
Minister has not applied the proper legal principles and, even in such 
cases, its intervention is limited to sending the matter back to him 
under section 65(2) .... 

The respective functions of the Minister under section 59 and 
section 6(2) are fundamentally different. When he duly considers 
the notice of appeal his function is solely judicial .... 

When the Minister makes a determination in his discretion under 
section 6(2) he is not required by law to give any reasons for such 
determination .... 

Where the appellant has not shown that the Minister has not 
applied proper legal principles in arriving at his discretionary deter- 
mination under section 6(2) and the Minister has not given any rea- 
sons for it, the Court should assume that he acted properly; that the 
onus of showing that the Minister did not apply proper legal prin- 
ciples is on the appellant taxpayer and that if he does not discharge 
it his appeal must be dismissed .... 

Appeals, so far as the disallowance of salary is concerned, must 
a a 

Directors’ fees paid by a company are not necessarily deductible 
expenditures for income tax purposes merely by reason of their hav- 
ing been validly paid; it is a question of fact in each case whether 
or to what extent such fees were wholly, exclusively and necessarily 
laid out or expended for the purpose of earning the income of the 
company.... 

The appeals in respect of the disallowance of directors’ fees should 
be allowed, except as to the $200 paid to a director during 1941, at 
which time he was on service overseas.” 


CONTROLLING INTEREST 


Vancouver Towing Company Limited, Appellant 
—and— 
The Minister of National Revenue, Respondent 
(The Exchequer Court of —,, Cameron, C.J.A. 26th November 
1946) 


The company appealed from the income and excess profits tax 
assessments for the years 1941, 1942 and 1943. Subsequent to the 
Notice of Appeal it was agreed that there was no dispute as to the 
income tax assessments, so that the question to be determined was the 
validity of the assessments according to the provisions of section 15 
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LEGAL DECISIONS 


(a) of the Excess Profits Tax Act. This section was added to the 
Act in 1943-44, and was applicable to the taxation periods ending in 
1942 and subsequently. 

The company was incorporated in 1940 but not to carry out a 
contract or arrangement negotiated by the Minister of Munitions and 
Supply. The capital employed by the appellant and Vancouver Tug 
and Barge Company, Limited, and Vancouver Tugboat Company, 
Limited, at the time of incorporation of the appellant was not sub- 
stantially greater than the capital employed by the two last mentioned 
companies prior to the incorporation of the appellant. 

The capital stock of the appellant was held as follows: 

Vancouver Tug and Barge Company, Limited ... 218 shares 

Vancouver Tugboat Company, Limited 135 shares 

Harold A. Jones 3 shares 

Another 1 share 
The capital stock of the Vancouver Tug and Barge Company, Limited, 
consisted of two issued shares; one to Harold A. Jones and one to 
another. 

It was argued that the appellant was not a controlled company 
according to the provisions of section 15(a) since the control rested 
with Jones, since, according to the Articles of the company, he had 
absolute power over its operations, and, in addition, controlled the 
Vancouver Tug and Barge Company, Limited, and the Vancouver Tug- 
boat Company, Limited, which companies had the majority of the 
issued shares of the appellant. Therefore he, and not the Vancouver 
Tug and Barge Company, Limited, had the controlling interest in the 
appellant company. 

HELD: The 1941 assessment was set aside and referred back to the 
Minister to be dealt with under section 5(2) of the Act since the 
amendment did not apply to that taxation year. 

The appeals in respect of the assessments for the years 1942 and 
1943 were dismissed. The judgment stated in part: 

“Regardless of the very extended powers given to the Man- 
aging Director of the appellant company as above set forth, and 
of the fact that he, by control of the Vancouver Tug and Barge 
Company, has indirect control as to how the shares held by the 
latter company in the appellant company shall be voted, it is 
abundantly clear to me that at a general meeting of the share- 
holders of the appellant company the voting power is in accordance 
with the share register and that the Vancouver Tug and Barge 
Company Limited is more powerful than all the other shareholders 
put together. It, therefore, has @ controlling interest within the 
intent and meaning of section 15(a). 

“It should be noted that the words in the section are ‘a con- 
trolling interest’ not ‘the controlling interest’ or ‘the control’. 
Unquestionably Jones has the ultimate control in the appellant 
company and has complete control of its board of directors. He 
also has an indirect controlling interest in the company itself but 
all the respondent needs to show is that the Vancouver Tug and 
Barge Company has a controlling interest in the appellant and on 
the basis of the interpretation given to those words in the cases 
I have cited and on the agreed facts, I find that such is the case.” 
The appellant was allowed one-half of its taxed costs. . 
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INTEREST ON BONDS IN SINKING FUND 


Dominion Telegraph Securities, Limited, Appellant 
—and— 
The Minister of National. Revenue, Respondent 
(The Supreme Court of Canada, ist October 1946) 


The appellant company was incorporated for the purpose of dis- 
tributing the assets of the Dominion Telegraph Company. These assets 
consisted of a cash payment of $116,640.00 made in 1924 and a series 
of annual rental payments of $62,500, each terminating in 1978. The 
appellant issued 542% bonds of the par value of $1,000,000, and 2,000 
Certificates of Interest, which securities were distributed pro rata 
among the shareholders of the Dominion Telegraph Company in con- 
sideration for the lump sum payment and the series of annual rental 
payments. The appellant used $109,000.00 of the cash payment to 
acquire some of the issued bonds which were then placed with the 
trustee to create a “Sinking Fund”. The interest received from the 
bonds in the “Sinking Fund” was used for the purchase of additional 
bonds. 

In the income tax returns for the years 1926 to 1929 inclusive, the 
respondent did not allow, as an expense, that portion of the interest 
paid in respect of the bonds held in the “Sinking Fund”. The assess- 
ments for the years in question were appealed to the Exchequer Court 
of Canada but the appeal was dismissed (O’Connor J., 29th December 
1945). This appeal was then taken to the Supreme Court of Canada. 

HELD: That while the arrangement provided for a serial redemp- 
tion of bonds, that does not mean that the redemption moneys must be 
treated as capital; it is their character when and as received that de- 
termines their liability for income tax and not their subsequent ap- 
Plication. “The argument is that by agreement, the compensation for 
the lost assets was fixed at an immediate cash payment of $116,640.00 
and instalment payments of $62,500.00 per annum which, although 
formerly paid and received as rent, ceased to be such. I find no sup- 
port in the contemporaneous written evidence for such a view and 
it is doubtful if the oral evidence, assuming it is admissible at all, 
goes that far. . .. While surrounding circumstances may be re- 
garded for the purpose of construing an instrument, the true legal 
position arising upon the instrument so construed may not be ignored 
in favour of the supposed ‘substance’”. Once so purchased and placed, 
these bonds are in reality paid and under this plan the amounts that 
would otherwise have been paid out as interest on these bonds are 
used to buy further bonds of this issue and thereby reduce the out- 
standing capital obligation of the Dominion Telegraph Securities, 
Limited. The agreements specifically provide for this, and ‘further, 
when in the course of time these bonds have all been purchased, 
then this income shall be used to redeem the Certificates of Interest. 
In all the years material to the issues here to be determined, the 
amount of 54%% upon the bonds in the Sinking Fund was applied 
to purchase additional bonds. It was a “payment on account of 
capital” and therefore not deductible under the provisions of section 
6(1)(b) of the Income War Tax Act.” 

The appeal was dismissed with costs, by the unanimous decision 


of the Court. 
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BUSINESS AND ASSETS SITUATE ABROAD 
Alberta Pacific Consolidated Oils Limited, Appellant 
—and— 

The Minister of National Revenue, Respondent 
(The Exchequer Court of Canada, Cameron, J., 7th October 1946) 


The Appellant Company, Alberta Pacific Consolidated Oils Limited, 
contended that for taxation purposes, it came within the scope of 
Section 4 of the Income War Tax Act, paragraph k, because its opera- 
tions were of an industrial, mining, commercial, public utility or 
public service nature, and were carried on outside of Canada, and that 
its assets except those securities and bank deposits exempted were 
situate entirely outside of Canada and, for this reason, were not sub- 
ject to income tax for the year 1940, the year under question. 

In delivering judgment, the court held the view that the onus was 
on the Appellant to prove that it qualified under each of the three 
points of the exempting section, namely: 

(a) that its business operations were of an industrial, mining, 

commercial, public utility or public service nature, 

(b) that its operations were carried on entirely outside of Canada, 

and 

(c) that its assets except exempted securities and bank deposits 

were situate entirely outside of Canada. 

The first point was admitted by the parties. 

On the second point, the company during the year 1940 carried out 
exploratory and drilling operations in Alberta on the A.P. Consolidated- 
Shepherd Creek Well No. 1, the total cost of which was $66,477.30 of 
which $35,621.50 was expended in the year 1940. This operation was 
in accordance with the charter of the company. However, the Ap- 
pellant claimed that the operation was totally unsuccessful and that 
since there was no income from the operation, it should not be con- 
sidered as a business operation in Canada. 

In addition to certain other assets, the company had leases, the 
royalties, surface rights in the development to the value of $1,037,252.88 
less an item included therein of $21,873.51 representing properties 
situate in Cutbank Montana; a warehouse in Turner Valley with a 
depreciated value of $34.50; and warehouse stocks valued in excess 
of $1,000 and certain accounts receivable. The company was entitled 
to drilling credits with the Government of Alberta in the amount 
of $3,503.04. The company also had an interest valued at $11,000.00 
in a syndicate in Alberta. The Appellant claimed that there should 
be certain limitations on the term “Assets” so that it would be in- 
terpreted to mean or be confined to only those assets which resulted in 
income. 

HELD: “The burden being on the Appellant Company to satisfy 
me that it is entitled to the exemption, I have reached the conclusion 
that that burden has not been satisfied. I have reached the conclusion 
that this company is not such a company as is described in Section 
4(k) (i) in that in the taxation year 1940, while it was a mining or 
@ commercial company, its business operations were not carried out 
entirely outside of Canada, but to a substantial degree in Canada as is 
evidenced by the amounts disbursed. 

Secondly, that it is not such a company as is envisaged in the 
Act by reason of the fact that its assets were not entirely situate out- 
side of Canada, but on the contrary it had in Canada assets of the 
book value at least of over a million dollars. 

In the result therefore, the burden having fallen on the Appellant, 
I must find that the burden has not been satisfied and that the appeal 
must be dismissed with costs, and the assessment confirmed.” 
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MARRIAGE SETTLEMENT 


William Harold Connell, Appellant 
—and— 
The Minister of National Revenue, Respondent 
(The Exchequer Court of Canada, Thorson, J.T., 23rd October 1946) 


On ist September 1938 a marriage settlement was executed by 
the appellant, his fiancee and two other individuals as trustees. The 
settlement provided that certain shares would be transferred outright 
to the wife immediately following the marriage. Certain other stocks, 
debentures and bonds were to be held by the trustees and the income 
therefrom, from and after the marriage, was to be paid to the wife 
during her lifetime. If the husband survived the wife the income was to 
be paid to him during his life. Subsequent to the execution of the 
agreement the marriage was solemnized within the time specified. 


On the income tax assessment levied against the appellant for 
the years 1938 and 1939 the income which his wife received under the 
terms of the agreement was added to the income shown by the appel- 
lant on his returns. The Minister affirmed the assessment upon ap- 
peal on the ground that the securities had been transferred by a 
husband to his wife within the provisions of section 32(2) of the Act. 


The appellant contended first, that the dispositions by the ap- 
pellant and the trustees were not transfers from a husband to his wife 
within the express terms of section 32(2) and, second, that the sec- 
tion covers only transfers made to evade taxation; that it does not ap- 
ply to transfers made for valuable consideration; that, if the transfer 
made in this case can be regarded as a transfer from a husband to a 
wife, such transfer was for valuable consideration and is not covered 
by the section. 

HELD: “I see no reason for restricting its (section 32(2)) appli- 
cation to transfers made for the purpose of evading taxation nor am I 
prepared to hold that a transfer made for valuable consideration is 
necessarily excluded from its scope It is well established that 
a tax liability cannot be fastened upon a person unless his case clearly 
comes within the express terms of the enactment by which it is im- 
posed .... The assessment of the appellant for the income received 
by his wife from the securities referred to can be supported only if 
it can be shown that it was income derived from property transferred 
by a husband to his wife.... It is established that the appellant had 
delivered the share certificates and transfers of the shares that were 
to go to his intended wife after she became such to the trustees before 
the marriage settlement was executed. He had also transferred to 
them the stocks, debentures and bonds that were to be subject to the 
trusts of the settlement. Then by the marriage settlement he gave 
certain directions to the trustees in respect of the securities he had 
transferred to them. By these acts he had divested himself of the 
securities and his control over them before the marriage and no fur- 
ther act on his part thereafter was necessary .... She thus acquired 
her rights in respect of the shares and the income from other securi- 
ties not as transferee from her husband but by her own acquisition of 
the status of a wife and the action of the trustees .... Under the 
circumstances I have come to the conclusion that the dispositions of 
the securities in question were not transfers of property by a husband 
to his wife within section 32(2) and that neither the income from 
the shares nor that from the other securities was derived from prop- 
erty so transferred. The Minister had, therefore, no right to assess 
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the appellant for income tax in respect of it. To that extent. the 
assessments under appeal are erroneous, and the appeals from them 
must be allowed with costs.” 


PAYMENTS TO SHAREHOLDERS 


The Credit Protectors (Alberta) Limited, Appellant 
—and— 
The Minister of National Revenue, Respondent 
(The Exchequer Court of Canada, Cameron, J.C.A., 7th October 1946) 


The Credit Protectors (Alberta), Limited, appealed the assessment 
under The Excess Profits Tax Act for the taxation year 1942. The 
company submitted its return under the Act, claiming that under 
section 7A it was not subject to taxation in accordance with the First 
and Second Parts of the Second Schedule of the Act. The Minister 
claimed that since the net profit as returned was $4,198.38 and that 
since the appellants had not paid the sum of $2,216.85 to a share- 
holder in respect of salary and commission, the net taxable profit be- 
fore providing for payments to shareholders was therefore in excess 
of $5,000.00. The company was assessed accordingly. 

The shareholder to whom the remuneration was paid was employed 
by the appellant company exclusively and had no other means of liveli- 
hood during the year 1942. He was the holder of one share of the 
one hundred shares of the company which were issued and outstanding 
during the year 1942. 

The appellant claimed that the amount paid to the shareholder 
was in respect of services rendered and was not paid to him by virtue 
of his share-ownership in the company and claimed further that since 
the payment was made to only one shareholder there were no “pay- 
ments to shareholders” as provided under the section. 

HELD: That the Act must be interpreted on the basis that the in- 
tention of the legislation is to levy a tax and that to avoid payment 
of the tax the person claiming exemption under a section or sections 
of the Act must show clearly that the circumstances of his case fall, 
in all respects, within the provisions of the section providing for the 
exemption from tax liability. The taxpayer must show that every 
constituent element called for by the exempting section is present 
before his claim can be regarded as falling within the exemption. 

In this case the company made a payment to a shareholder and, 
after adding the sum paid to the shareholder to the net profit re- 
turned, the total exceeded $5,000.00. Therefore the company did not 
come completely within the provisions of the exempting section. 

The assessment was confirmed and the appeal dismissed with costs. 
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STUDENTS’ DEPARTMENT 


R. G. H. SMAILS, C.A., EDITOR 


NOTES AND COMMENTS 


It is rather more than five years since the topic of stock 
dividends was last discussed in these notes (November, 
1941). At that time the Committee on Accounting Re- 
search of the American Institute had recently issued a bulle- 
tin dealing with stock dividends which took the form of an 
issue of shares of common stock to the holders of common 
stock. The Committee’s opinion was that a stock dividend 
“is not income from the corporation to the recipient in any 
amount”, that “upon receipt of such a dividend, the cost of 
the shares previously held should be allocated equitably to 
such shares and to the shares received as a stock dividend”, 
and that “when original shares or dividend shares are dis- 
posed of, a gain or loss is determined on the basis of the ad- 
justed cost per share”. These views were compared with 
those expressed twelve years earlier by the Listing Com- 
mittee of the New York Stock Exchange. Now by Release 
No. 57 of its Accounting Series issued on November 27 last 
the Securities and Exchange Commission has laid down rules 
of income measurement to be followed by management in- 
vestment companies which receive stock dividends on any 
of their investments. The Commission distinguishes be- 
tween common stock and preferred stock received as a stock 
dividend, its rule with respect to the former being: “Com- 
mon stock received as a dividend on common stock of the 
same issues shall not be treated as income, and no amount 
shall be debited to investments or credited to income or sur- 
plus at the time such dividend is received.” (Paragraph | 
(g), page 16.) An investment company receiving preferred 
stock as a stock dividend is merely required to state the 
basis on which the preferred stock has been taken up as in- 
come. There is the additional requirement however, that 
‘if any such dividends received from controlled companies 
have been credited to income in an amount different from 
that charged to income or earned surplus by the disbursing 
company”, the amount of such difference must be stated 
and explained. (Paragraph (h), page 16.) 


Another interesting rule contained in this same Ac- 
counting Series Release states that arrears of dividend re- 
ceived on preferred stock may not be treated as income “in 
an amount which exceeds an amount arrived at by applying 





STUDENTS’ DEPARTMENT 


the stated dividend rate to the period during which the 
stock has been held”. Moreover any such dividends which 
are treated as income but which are applicable to periods 
prior to the current fiscal year must be reported as “other 
income” and not as “cash dividends.” 

The Commission also gives consideration to the pro- 
priety of treating, as income, interest received on bonds 
which were in default when acquired. They state that 
“any such interest which may be treated as income shall 
not be treated as ordinary interest income in an amount in 
excess of the amount arrived at by applying the stated in- 
terest rate to the period of report”. Any excess is to be 
included as “other income”. (Paragraphs (d) and (f), 
page 16.) 

= * * 
PUZZLE 

Of two wine glasses one is half-full of wine, the other 
is half-full of water. From the first glass a teaspoonful of 
wine is taken out and poured into the glass containing the 
water. A teaspoonful of the mixture in the second glass is 
then transferred to the first glass. Is the quantity of wine 
removed from the first glass greater or less than the quan- 


tity of water removed from the second glass? 
* * * 


Solution to Last Month’s Puzzle 


If any weight may be placed in either of the scale pans 
(as was stated in the problem) then any integral number of 
pounds from 1 to 40 inclusive may be weighed by the series 
of weights 1, 3, 9 and 27 lbs. (If the weights may be 
placed in only one of the scale pans the required series of 
weights is 1, 2, 4, 8, 16, and 32 lbs.) 


= * * 


PROBLEMS AND SOLUTIONS 


THE PROVINCIAL INSTITUTES OF CHARTERED ACCOUNTANTS 
Solutions presented in this section are prepared by practising 
members of the several provincial Institutes and represent the personal 
views and opinions of those members. They are designed not as 
models for submission to the examiner but rather as such discussion 
and explanation of the problem as will make its study of benefit to the 
student. Discussion of solutions presented is cordially invited. 


y PROBLEM I 
INTERMEDIATE EXAMINATION, DECEMBER 1945 
Accounting II, Question 5 (10 marks) 
Arthur Jones, wholesale tea merchant, entered into partnership on 
Ist January 1945 with Sidney Smith. 
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Jones had not been keeping proper double entry books, but a 
statement of his affairs as at Ist January 1945 revealed the following 
assets and liabilities: 


Accounts receivable . ieee 
Inventory at cost ..... » 
Warehouse at cost .......... 
Delivery equipment at cost . 
Prepaid insurance 


Accounts payable $100,000 
Mortgage payable (6%) 
Net worth 


$164,500 


According to the terms of the partnership agreement Jones is to be 
given credit in his capital account for the value of the assets less 
liabilities as shown in the statement of his affairs, subject to the fol- 
lowing adjustments: 

1. Reserve for doubtful accounts of $2,750 to be established. 

2. Inventory to be reduced by $1,000 to allow for damaged stock. 

3. Warehouse as shown in the statement of affairs includes land. 

Because of increase in property values, warehouse building to be 
valued at $25,000 and land at $15,000. 

4. Delivery equipment to be valued at $1,260 to allow for deprecia- 

tion. 


5. Goodwill to be valued at $10,000. 
Smith is to contribute cash equal to one-half of Jones’ investment. 
Profits are to be shared in proportion to capital. 
Required: . 
Prepare journal entries opening books of partnership assuming all 
the terms of the partnership agreement are fulfilled, and prepare 
opening balance sheet of the partnership. 


SOLUTION 
Opening journal entries under date of Ist January 1945: 
Cash $ 2,000 
Accounts receivable 
Inventory 
Land 
Warehouse building 
Delivery equipment 
Goodwill 
a NS oe, cos esas hae ed Gees ose ee ‘> 
To Reserve for doubtful accounts 
To Accounts payable 
To Arthur Jones, capital account 
To Mortgage payable 
Jones invests assets subject to liabilities making 
net investment of $60,000. 
Cash 
To Sydney Smith, capital account 
Smith invests cash $30,000. 
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JONES AND SMITH 
BALANCE SHEET 
ist January 1945 


Current assets 
Cash sekane $32,000 
0 


Less Reserve for ciniics accounts .. 52,250 
Inventory 74,000 $168,250 


Fixed assets . 
Land 15,000 


Warehouse building iGanabeaasee eae 25,000 
Delivery equipment ...... 1,250 41,250 


Goodwill 10,000 
Prepaid insurance ........... ieeedate tee ‘ 500 


$210,000 


Current liabilities 

Accounts payable Waawaw $100,000 
Fized liabilities 

Mortgage payable (6%) .........e0- 20,000 


Arthur Jones ..... $60,000 
Sydney Smith 30,000 90,000 


$210,000 


PROBLEM II 
FINAL EXAMINATION, DECEMBER 1945 
Accounting IV, Question 1 (30 marks) 

The firm of M. and N. was formed on Ist January 1939, when M. 
acquired a one-third interest in N.’s business for $45,000, at which 
time goodwill was set up on the books. 

On 2nd January 1941, M. loaned $95,000 to the partnership, which 
was reduced by $15,000 on 31st December each year with the exception 
of the year 1944. 

Profits amounting to $5,500 were retained in the business for each 
of the years 1939, 1940 and 1942. 

The plant and machinery were re-valued at 31st December 1942, 
and the increase of $30,000 was credited to the partners’ capital ac- 
counts in the P. & L. ratio. 

The profits withdrawn by the partners during the five-year period 
amounted to $170,000, but did not include M.’s share of the 1944 profits 
amounting to $15,000, which was left at the credit of his capital 
account on 3lst December 1944. 

N. made an additional investment of $10, 000 in the firm on 31st 
December 1940, and withdrew $15,000 on 31st December 1943, while M. 
withdrew $5,000 on 31st December 1941. 

The O. P. Company, Limited, agreed to purchase for cash all the 
assets with the exception of cash, and assume the liabilities of M. & 
= as at 3lst December 1944, at which date the balance sheet was as 
‘ollows: 
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Accounts receivable 
Notes receivable 
Merchandise inventories 


Plant and machinery 
30,000 


$286,500 


Accounts payable $ 50,000 
Notes payable 30,000 
M. — loan ‘ 50,000 

40,000 
N. — capital 100,000 
Undivided profits 16,500 


$286,500 


The company agreed to pay for goodwill on the basis of twice the 
total profits of the past five years in excess of 10% of the capital 
employed (including loan but excluding undivided profits). In calcul- 
ating the profits, partners are to be allowed salaries of $6,000 per 
annum each as operating expenses, and adjustments are to be made 
on account of the following: Closing merchandise inventories were 
undervalued by $9,000 in each of the years 1940, 1941, and 1942 and 
overvalued by $6,000 in each of the years 1943 and 1944; there was 
overallowance for depreciation of plant and machinery of $2,500 in each 
of the five years. 

Required: 

(a) Statement showing cash equity of the partnership for each of 
the five years. 

(b) Statement showing computation of sales value of goodwill. 

(c) Journal entries to adjust partnership books to the sales con- 
tract basis. ‘ 

(d) Journal entries to close the partnership books. 


SOLUTION 
M. AND N. PARTNERSHIP 
First it is necessary to ascertain the amount of the partners’ capital 
as at 3lst December 1939 as follows: 
Capital as at 3lst December 1944 : $140,000.00 
Deduct M.’s share of profits for the year ended 31st 
December 1944 15,000.00 


Capital as at 3lst December 1943 $125,000.00 
Add N.’s withdrawal on 3lst December 1943 15,000.00 


Capital as at 3lst December 1942 $140,000.00 
Deduct increase in valuation of plant and machinery as at 
3lst December 1942 30,000.00 


Capital as at 3lst December 1941 $110,000.00 
Add M.’s withdrawal on 3lst December 1941 5,000.00 
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Capital as at 3lst December 1940 $115,000.00 
Deduct N.’s investment on 3lst December 1940 10,000.00 


Capital as at 31st December 1939 $105,000.00 


(a) Cash Equity of the Partners: 
For the five years ended 31st December 1944 
1940 Capital as at 3lst December 1939 $105,000.00 
1941 Capital as at 31st December 1940 $115,000.00 
Add: 
Loan from M. on 2nd Jan. 1941 95,000.00 
Undervaluation of inventory.. 9,000.00 
Over-depreciation 2,500.00 221,500.00 


1942 Equity as at 3lst December 1941 $221,500.00 
Add: Over-depreciation 2,500.00 


; $224,000.00 
Deduct: 
Payment on loan from M. .... $15,000.00 
Withdrawal of capital by M... 5,000.00 20,000.00 204,000.00 


1943 Equity as at 31st Dec. 1942 $204,000.00 
Add: Over-depreciation 2,500.00 


$206,500.00 
Deduct: . 
Payment on loan from M. .... $15,000.00 


Increase in value of plant 
and machinery 30,000.00 45,000.00 161,500.00 


1944 Equity as at 31st Dec. 1943 .... $161,500.00 
Add: Over-depreciation 2,500.00 


$164,000.00 
Deduct: ; 
Payment on loan from M. .... $15,000.00 
Withdrawal of capital by N. .. 15,000.00 
Under-valuation of inventory 6,000.00 36,000.00 128,000.00 


ToraL CasH Equity $820,000.00 


(b) Statement Showing Computation of Goodwill: 
Profits withdrawn during the five years ended 

31st December 1944 $170,000.00 
M.’s share of profits for the year ended 31st 

December 1944 15,000.00 
Undivided profits for the years ended 31st 

December 1940 and 1942 11,000.00 
Over-depreciation of plant and machinery for the 

five years ended 31st December 1944 12,500.00 


$208,500.00 
Deduct: , 
Over-valuation of merchandise inventory as at 
31st December 1944 $ 6,000.00 
Partners’ salaries for the five years ended 
31st December 1944 60,000.00 66,000.00 
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Total profits for the five years ended 31st 
December 1944 $142,500.00 
Deduct: 
10% of partners’ cash equity, per statement 
: 82,000.00 


Excess Profits $ 60,500.00 


Average Excess Profits $ 12,100.00 


Amount to be paid by O. P. Company, Limited, 
for goodwill $121,000.00 


(e) Journal Entries to Adjust the Books . 
Dr. Cr. 
Plant and machinery $12,500.00 
Merchandise inventories $ 6,000.00 
Undivided profits 6,500.00 
To adjust merchandise inventories as 
at 3lst December 1944, and over-depre- 
ciation for the five years ended 31st 
December 1944. 
$91,000.00 
$30,333.00 
60,667.00 
To adjust goodwill account to agree with 
amount to be paid for goodwill by O. P. 
Company, Limited. 
(ad) Journal Entries to Close the Books 
Undivided profits $23,000.00 
$ 7,667.00 
15,333.00 
To close undivided profits account to 
partners’ capital accounts. 
Dr. Cr. 
oO. P. Company, Limited—Vendee $296,000.00 
Accounts payable 
Notes payable 
Accounts receivable $ 20,000.00 
Notes receivable 12,000.00 
Merchandise inventories 60,500.00 
Plant and machinery 162,500.00 
Goodwill 121,000.00 
To record the sale of assets to and the 
assumption of liabilities by the O. P. 
Company, Limited. 
$296,000.00 


Oo. P. Company. Limited—Vendee $296,000.00 
To record the receipt of cash. 
M — Loan $ 50,000.00 
M — Capital 78,000.00 
N — Capital 176,000.00 
Cash $304,000.00 
To record cash distribution to close out 
the partners’ accounts. 





